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PREFACE 


The first edition of Codified Hindu Law was published in 
the year 1958 by my Father, Late B. A. Puranik, B. Sc. LL, B., 
Advocate Solapur to serve as a guide to law students and 
lawyers, Since the publication of the First edition, fundamental 
changes and substantial modifications have been brought about in 
Hindu Law by a series of enactments, intended to ensure a 
uniform Civil Code of personal law for Hindu in the whole 
country, ‘The Special Marriage Act, 1954, being a civil law 


` applicable to all, has necessarily to keep pace with any reform of 


matrimonial laws, ‘The objects of the legislation are mainly ; (i) 
to liberalise the provisions relating to divorce ; (2) to enable 
expeditious disposal of proceedings under the Act ; and (3) to 
remove certain anomalies and handicaps that have come to light 
after the passing of the Act. The Marriage Laws (Amendment) 
Act, 1976 (No. 68 of 1976) came into force on 27th May, 1976. 
The age of the bridegroom has been increased from 18 years to 21 
years, and the age of the bride has been increased from 15 to 18 
years by the Child Marriage Restraint (Amendment) Act, 1978 to 
overcome the consent of the guardian to be obtained for the 
marriage. 1t is, however, felt that when once the patties „have 
chosen to move the court for divorce by mutual consent, it is not 
necessary to make them wait for a further period of one year to 
obtain relief. The following new grounds for divorce has been 
added by suitable amendments viz. (1) cruelty, (2) desertion, (3) 
Schizophrenia, (4) Psychopathic or mental disorder. Cruelty in 
matrimonial law may be of infinite variety. It can be subtal or 
brutal, physical or mental, by words, gestures, or mere silence, 
violence or non-violence, 


The present edition is a new topic substituted for the first 
edition, thoroughly, revised and enlarged under the name “The 
Law relating to Marriage and Divorce”. Marriage and Divorce are 
the important incidents in the life of a person, The matrimonial 
offences leading to break down of the marriage, are due to sex 
disloyalty, disharmony, financial difficulties, incompatibility of 
temperament, supercilious feelings of self-respect, indignity ; non- 
performance of marital obligations, non-forbearance lack of 
prudence, non-suitability of environments and the like. The 


catalogue of grounds furnished above very often jeopardise 
the matrimonial ties. The virtues of happy and harmonious - 


matrimonial relations has divine wanctity'and pleasúre, 


vi MARRIAGE AND DIVORCE 
In annotating this edition, I have listed Rules of all the ae 
High Courts under the Hindu Marriage Act, 1955 and the Special 
Marriage Act, 1954, together with relevant texts of Dowry 
Prohibition Act, The Child Marriage Restraint Act, The 
Dissolution of Muslim Marriage Act, The Parsi Marriage Act, 
The Christian Marriage Act, relevant extract of Civil Procedure 
Code and all the laws of the land relating to marriage and divorce ~ 
by way of appendices. For ready reference I have given model 
forms of Hindu Marriage Petitions and defences to such’! 
petitions, in this edition. I have taken sufficient care in preparing | 
this edition and to make it upto date. Every endeavour has been 
made to preserve clarity and precision, and case-law upto the end 
of March, 1984 has been incorporated as far an possible. In 
order to facilitate references, several equivalent citations are 
given in the foot-notes and table of cases, However, I shall be 
glad to know from the readers, the mistakes and omissions in it, 
so that J may remove them while revising the edition in future. 3 
I take this opportunity of recording my sincere thanks for ee 
the valuable assistance and guidance given to me, in completing | 
this book to Shri M. S. Ansari, Advocate, Shri G. N. Rajput, | 
M.A, LL.B., Advocate, Solapur, Shri R. M. Mangire, B.A., LL.B. $ 
Shri A. S. Hingmire, B.A. (Hons) LL. B., Shri B. V. Thokde, B.A. 
LL. B. Shri A. A. Deshpande, B.A., LLB., Shri R.C. Joshi, B.A. | 
(Mons.) LLB. Advocates of Barshi and Shri P, R. Karanjkar, | 
B. Sc, LL.B. Principal Rajashri Shahu Law College, Barshi (Distt. 
Solapur). Lastly I think it my duty to acknowledge the assistance — 
given to me by Shri Manikrao Kulkarni, typist and the publisher | 
Shri Om Prakash Arora of C.T.J. Publications, Nasik in preparing | 
the book, printing and publishing, 


A. B. Puranik 
31st May, 1984 
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1, Nature and origic.—Hindu Law is a branch of Dharma. Dharma 
is defined as “What is followed by those learned in the Vedas, and whatis 
approved by the conscience of the virtuous who are exempt from hatred and 
inordinate affections.” The rules of Vaarma should be ascertained from four 
sources, the +edas, the Smritis, the conduct of virtuous, and one’s own con- 
Science. According to jurists, Hindu Law is based upon immemorial customs 
which existed prior to and independent of Brahmanism. Subsequently, Brah- 
manism modified the ancient customs, by introducing the religious element into 
legal conceptions ; first, by attributing pious purposes to purely secular acts ; 
secondly, by adding restrictions to those acts suitable to such pious purposes ;. 
and thirdly, by altering the customs themselves so asto further the special- 
objects of religion or policy favoured by Brahmanism :Mayne). 


The Hindu Law as is commonly understood is a set of rules contained in 
several Sanskrit books which the Sanskritists consider as books of authority 
On the law governing the Hindus.* 


2 UDistiactive features, — Hindu Law differs from other legal systems of 
the world in its system of the joint family, the law of adoption and the rules 
of succession and heritance. 

oo e E a a 
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; ied.— i d local legisla. 

Hindu Law is applied.—Statutes of Parliament an gisla 

tion T i regulate the application of Hindu Law to the Hindus, 

Throughout India questions relating to succession, inheritance, marriage of the 
Hindus and Hindu religious usages and institutions are to be decided accord r 

to Hindu Law. Besides, in other matters such as adoption, guardianship, 

family relations, wills and partitions, Hindu Law is applied by virtue of express 

legislation, or on principles of justice, equity and good conscience, It is a 

branch of personal law excepting in so far as these rules are varied or modified 

by legislation. 
4. Sources of Hiedu Law.—They are (1) the Sruti, (2) Smritis, (3) 
the Commentaries and Digests, (4, Custom, 15) Judicial decisions, (6) Legislation. 


The Sruti : Sruti (that which was heard) are supposed to be the actual 
utterances of the Creater.! The Sruri comprised the four Vedas, the six Vedan- 
gas or appendages to the Vedas and the Upanishads. 


Smritis : They are the codes of Manu, Yadnyavalkya and Narada. The 
Vedas and the Smritis constituted the primary sources „of Hindu Law, 
the Smritis, in case of a conflict, yielding to the authority of the Kedas or 
Sruti. : 


5. Commentaries and Digests.—In the development of Hindu Law 
after the Sm iris, it was a composition of a number of commentaries and 
digests based upon the S mritis or Darma Shastras and Sut-as. The authority 
of the commentaries varied in the different districts, and thus arose what are 
called the “Schools of Law”. 


6. Schools of Law.—The remorter sources of the Hindu Law are com- 
mon to all the different schools. The commentator put his own gloss on the 
ancient text, ard his authority having been accepted in one and rejected in 
another part of India, schools with conflicting doctrines arose.2 But it‘ should 
be remembered that the commentaries are only commentaries ; they do not 
enact ; they explain and are evidence of the congeries of customs which form 
the law.” The two principal schools of Hindu Law are (1) Mitakshara and 
(2) Dayabhaga. The Mitakshara is a commentary.on the Code of Yadnya- 
valkya by Vijnaneshwara, who flourished the latter part of the 11th century. 
The Dayabhaga purports to be a digest of all the Codes written by Jimuta- 
vahan, who lived somewhere between the 13th and the 15th centuries. The 
Dayabhaga is a supreme authority in Bengal. i 


7.. Sub-Divisions of Mitakshara Schoel.— Vari i j 
. $ vi .— ous treatises ard com 
mentaries were written on Mitakshara. The difference in their interpretation 
has given rise to sub-schools, though all the sub-schools acknowledge the 


supreme authority of Mitakshara. These sub-schools hich 
supplement the Mitakshara in each are:— OS and the works w 


1) The Banaras School : Virmitrodaya, Nirnayasindhu. 
(2) The Mithila School : Vivadachintamani, Vivada Ratnakar. 


(G) The Dravida or Madras School : Smriti Chandrika, Parasara 


adhava, and Virmitrodaya. 


~ L Shri Balasy V. Shri Balusu, ILR 22 Mad 398. 
2. Collecter of Madura y. Mouttoo Ramlinga, 12 MIA 435. 
3, Jawahir Lal va Jaran, KAL TR: AGrAthit92,py eGangoti 
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(4) The Bombay or Maharashtra School : Vyavahara Mayukh, Vir- 
mitrodaya and Nirnayasindhu. 


It should be noted that geographical limits of these schools cannot be 
accurately defined. 


ë. Difference between the schools.—The Mitakshara and Dayabhaga 
systems differ in two main particulars : (1) in some matters connected with the 
Joiut family system and (2: in the rules of inheritance. Under the Mitakshara 
system rights in the family property are acquired by birth. In the matter of 
inheritance, the Mitakshara system founds the right of inheritance on the 
principle of nearness vf bloud and prefers agnates to cognates, generally. The 
Bengal School bases the right to inherit upon the principle of she amount of 
spiritual benefit which the person claiming can confer by an offering to 
the manes of the deceased. ihe sub-divisions of the Mitakshara Schools 
differ between themselves and from the Bengal Schools in some questions 
of adoption, stridhan and inheritance. the Bombay School differs from all 
the other schools in certain respects. lt must be remembered that the 
commentators, while professing to interpret the law as laid down in the 
Smritis introduced changes in order to bring it into harmony with the usage 
followed by the people governed by the law;... It is, therefore, clear 
that in the event of a conflict between the ancient text writers and 
commentators, the opinion of the latter must be accepted.+ 


9 Custom,-- Custom is an independent source of law and when it is 
universally adopted, it should supersede the provisions of the written law.” 
Custom is a rule which in a particular family or a particular district has from 
long usage obtained the force of law. It is essential that they should be 
ancient and invariable and established to be so by clear and unambiguous 


evidence.* 


It is well settled that custom may be proved by (1) oral evidence of 
witnesses acquainted with the custom, (2. instances, and \3) judicial pronounce- 
ments, etc. Lt was held in Effuah Amissah v. Efjuah Krabau* that ‘Material 
custom must be proved in the first instance by calling witnesses acquainted 
with them until the particular customs have, by frequent proof in the Courts, 
become so notorious that the Courts take judicial notice of them”. 
It was again held in Tara Singh v. Suraj Kaur? that when a custom 
or usage is repeatedly brought to the notice of the Courts of a country, 
the Courts may hold that custom or usage to be introduced into the law 
without the necessity of proof in each individual case.” 

. Custom is always in a fluid state and it changes from time to time. The 
consistent view of the Judges had been that the right of representation is a 
recognised right and that sex is no bar to the same.® 


1. Per Sir Shadi Lal, J. in Atmaram v. Bajirao, (1935) 37 Bom LR 553 
PC). 

2: Tra v. Moottoo Ramlinga, 12 MIA 435. 

3, Hurpurshad v. Sheo, 3 IA 259. ; Ramalakshmi v Shivanatha, 14 

__ MIA 570; See also Hirabharathi v Bai Juver, 30 Bom LR 1555, 

1558 ; Mookka v. Ammakutti, ILR 51 Mad 1. 

4, 162Ind Cas 461: AIR 1936 PC 147. 

*ILR (1941) Lah 546: AIR 1940 Lah 416. | : sxe 

6. Ram, Rakha and otuers v. Smt, Ram Rakhi, AIR 1983 HP 18 at 


p. 23 ; 1982 SinndaO.2554EB plection. Digitized by eGangotri 
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10. Judicial decisions.—The decisions have played a considerable ‘part 
in ascertaining, and sometimes, in developing and crystallising Hindu Law, 
and in this sense judicial decisions may be said to bea source of Hindu 
Law. 

11. Legislation.—The important Acts of the Indian Legislature that 
have modified or supplemented Hidu Law are the following :— 


(1) The Caste Disabilities Romoval Act, 1850. 

(2) The Hindu Widows’ Remarriage Act, 1856. 

(3) The Indian Penal Code, 1860. 

(4) The Native Converts’ Marriage Dissolution Act, 1866. 
(5) The Indian Contract Act, 1872. 

(6) The Indian Evidence Act, 1872. 

(7) The Indian Majority Act, 1875. 

(8) The Transfer of Property Act, 1882. 

(9) The Indian Succession Act, 1925. 

(10) The Hindu Disabilities Removal Act, 1928. 
(11) The Hindu Law of Inheritance (Amendment) Act, 1929. 
(12) The Hindu Gains of Learning Act, 1930. 
(13) The Hindu Women’s Rights to Property Act, 1937. 
(14) The Special Marriage (Amendment) Act, 1954. 


(The Acts of 1872 and 1923 have been amended and substituted by the 
Act of 1954). 


(15) (a) The Hindu Marriage Disabilities Removal Act, 1946. 
(b) The Hindu Marriage Validity Act, 1949, 
(c) Tho Bombay Prevention of Hindu Bigamous Marriages Act 


(d) The Bombay Hindu Divorce Act, 1947, 
(e) The Madras Hindu (Bigamy Prevention and Divorce) Act 


(f) The Saurashtra Prevention of Hindu Bigamous Marriages ` 


Act, 1950, and 
(e) The Saurashtra Hindu Divorce Act, 1952. 


These Acts have bee | i indu 
van eee n repealed by Section 30 of the Hin 
(b) Hindu Marriage Act, 1955 and (Amendment) Act of 1956. 
(16) The Hindu Succession Act, 1956, 
The Hindu Law of Inheritance (Amendment) Act, 1929, and 


The Hindu Women’s Rights to Pr been 
repealed by Section 31 of the Hi Property Act, pee have 


| Sn indu Success 
(17) The Hih ah SW ng Act, De. 
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(18) The Hindu Adoptions and Maintenance Act, 1956. 


The Hindu Married Women’s right to Separate Residence and 
Maintenance Act, 1946, and Section 30 (2) of the Hindu Succes- 
sion Act, 1956, have been repealed by Section 29 of the Hindu 
Adoptions and Maintenance Act, 1956. 


12. Persons governed by Hindu Law.—The question as to who are 
governed by Hindu Law gives rise to the question as to who are the Hindus. 
The term ‘Hindu’ is not very definite in its significance. Etymologically, it 
applies to an inhabitant of India and has a territorial significance. The term 
‘Hindu’ in the Indian Succession Act is used in a theological as distinguished 
from a national or racial seuse, and that any person of a non-Hindu origin 
can become a Hindu by conversion.* The Courts are required to apply the 
Hindu Law in cases where the parties are Hindus in deciding any question 
regarding succession, inheritance, marriage, maintenance, or adoption or any 
religious usage or institution. Questions relating to minority and guardian- 
ship, family relations, wills, deeds and partitions are also governed by Hindu 
Law though they are cxpressly mentioned in some of the Acts and not in the 
others. Liabilities for debts and alienations though they are not mentioned 
in the Acts are connected with those topics and are equally governed by 
Hindu Law. : 


13. Migration and Scheols of Law—Within India.—Where Hindu 
family migrates from one part of India to another, prima facie, they carry 
with them their personal law.” Where a Hindu family migrates from the 
N. W. Provinces, where the Mitakshara Law prevails, to Bengal, where the. 
Dayabhaga Law prevails, the presumption is that the family continues to be 
governed by Mitakshara Law,” 


14. Migration out of lndia.—Hindu Law being a personal law is not 
affected by a change of domicile. It is the law in force in the province at the 
time of their leaving it which continues to govern the persons who have 
migrated to another province.*’ . 


15. Need of legislation.— The need of reforms of Hindu Law has been felt - 
since a very long time and it is so far codified by the following Acts of the 
Parliament :— ; 


(1) The Hindu Marriage Act, No. 25 of 1955. 
The Hindu Marriage (Amendment) Act, No. 73 of 1956. 


(2) The Hindu Succession Act, No. 30 of 1956. 
(3) The Hindu Minority and Guardianship Act, No. 32 of 1956. 
(4) The Hindu Adoptions and Maintenance Act, No. 78 of 1956, 


The outstanding features are that a man and woman have been treated 
on the basis of equality in the matter of succession and adoption. The woman 
under the Hindu Succession Act, 1956, not only takes the property absolutely, 


1. Ratansi v. Administrator General of Madras, 52 Mad 160 ; Kamvati v. 
Digbijai, ILR 49 All 526 (PC). 

2. Abulrahim v. Halimabai, 43 IA 35. 

3. Parbati v. Jagadis, 29 IA 82 ; See also Sonabai y. Lakshmibai, AIR 
1957 Nag 79 (DB... a 
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as much as the man takes, but she inherits the property along with the man, 
and whenever she inherits the property simultaneously with male heir she 
takes an equal share. In a word, uow persons with whom the deceased has 
greater ties of love and afiection share the property, irrespective of the fact 
whether they are male or female. Along with the Hindu Marriage Act, the 
Hindu Succession Act certainly goes to improve the position of the Hindy 
woman very much. The Hindu Succession Act confers the testamentary 
power on the Hindu. Even a coparcener of Mitakshara family can dispose of 
his share by will. However, the Act continues to retain the Mitakshara 
Coparcenery with its necessary concomitant, the devolution of property by 
survivorship. Though the effects of that system have been considerably, 
mitigated, yet the fuct remains that the Mitakshara coparcenery continues to 
be part and parcel of the Hindu Law. In this short book the various topics 
dealt with are mostly confined to the important provisions of the above four 
Acts. i 


. 16. Preamble. ~- The preamble to each of the above four Acts of the 
Parliament begins with the words “An Act to amend and codify the law relating 
to...” Article 44 of the Constitution of India lays down “The State shall 
Sour to secure for the citizens a uniform civil code throughout the territory 
of India.” 


‘Literal meaning of the word ‘code’ is systamatic collection of statutes, body 
of laws so arranged as to avoid inconsistency and overlapping. It will, 
therefore, appear that the words used in the preamble of the Acts are in 


seni danee with the directive principle laid down by the Constitution of 
ja. 
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THE HINDU MARRIAGE ACT, 1955 


(ACT No. 25 of 1955) 


[18th May, 1955] 
[Received the assent of the President on the 18th May, 1955] 


An Act to amend and codify the law relating to marriage among Hindus 


Be it enacted by Parliament in the Sixth Year of the Republic of India 
as follows : 


SYNOPSIS 
History of legislation. 
Nature of marriage according to Hindu Law under this Act. 
Note on preamble. ate 
Statemeats of Objects and Reasons—Statements of Objecis and 
Reasons used for limited purpose. 
5. Object of the Act. 
6. Interpretation of statements—Marginal notes. 


1, History of Legislation—The Hindu Law. Committee suggested 
Codification of whole Hindu Law. They reported “We then state our opinion 
that the only satisfactory ‘solutions to avoid peace-meal legislation and to take 
up as early as possible the codification of Hindu Law beginning with the law 

of succession followed by the law of marriage. 


AYN = 


“56. The recommendation which we should like to stress most strongly 
is that relating to the preparation, in gradual stages, ofa complete code of 
Hindu Law.”* It appears that during the course of drafting and redrafting, 
the Hindu Law Commutiee changed its suggestion pzrhaps due to difficulty of 
codifying the whole of the Hindu Law and hence in the proposed Bill only 
Certain branches of Hindu Law had been dealt with.? 


5 2. Nature of marriage according to Hindu Law and under this Act.— 
A Hindu marriage is primarıly considered a holy union for the performance of 
religious duty. It is a sacrament and not a contract. Itis a tie which once 
tied, can never be untied though it may be broken by the death of either of the 
spouses. Thus dissolution of a Hindu marriage is not possible ; even the death 
of the husband, under the pure Hindu Law, will not free her from the sacra- 
mental bond.” The Hindu marriage is a sacrament in the sense that a wife 
can never ask for divorce or for another husband, let her husband be a lunatic, 
an impotent, a lepor, or a deserter.* These were the realities of the age. 
Since our social c:rcumstances, social needs and social facts have changed yet 


1. Report, page 23, paras 35 and 36. na apang 
2. See the preamble to the Billand to L.A. Bill No. XXVI of 1942 
relating to succession. ` . 
“3.” See Mayne Hindu Law. 
- 4, -Mauji Lat v. Chandrawati, WR 38 Cal 700; <Amrithamal v. 
Veallimagal Ammal, AYR 1942 Mad 693; Bhagawati Singh v. Parameswari 
Nandan Singh, ILR (1942) All 515 : 
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i old rules and old institutions have continued to linger on and 
eee ori 2 feel that sumeching should be dune. The Hindu Marriage 
Act.has done what is necessary. lt lays down (a) Monogamy shall be a rule 
of law for all Hindus and (b) the divorce shall be available for all Hindus, ‘The 
Act lays down as a condition precedent of the marriage that nether party to 
the marriage shall have a spouse living at the time of the marriage. Ifa person 
takes another spouse in the life time of a former spouse the second marriage 


` shall be null and void. 


3. Note on preamble.—It is ““a key to open the minds Of the makers of 
the Aci, and the mischief it was intended to redress.” * 


; 4. Statements of Objects and Reasons.—“The Hindu Code as drafted 
by the Rau Committee was introduced in the Legislative Assembly in 1947 and 
was referred to a Select Committee of the Constituent Assembly of India 
(Legislative) on the 9th April, 1948. The Select Committee submitted its 
report on the 29th August, 1948 and their revised draft was discussed at 
considerable length by the Provisional Parliament, but as the Bill could not 
be passed before the dissolution of that Parliament it now stands lapsed. 


As stated earlier by Government the Code is now being split up into 
separate parts for the purpose of facilitating discussion and passage in Parlia- 
ment, and the present Bill is the first of a series of such parts and deals with 
marriage and divorce. The earlier Bill has now been cousiderably revised, one 
significant charge being the omission of all provisions relating to civil marriages, 
a subject dealt with in the Special Marriage Bill now pending before the 
Gouncil of States. The notes on clauses explain the various provisions 
contained in the Bill’’.? 


| Statements of Objects and Reasons—Used for limited purpose.—It has been 
said that although the „statement of objects and reasons appended to a bill is 
not admissible as an aid to the construction of the Act as passed, yet it may 
be referred to Only for the limited Purpose of ascertaining conditions prevailing 
at the time which necessitated the making of the law.® 


In construing a section or a- rovi C SERE: ideration 
the object of the Act and even in ce Oviso, Court must take into ‘considera af 
the passing of a particular lesa Lin Cases the circumstances which led 
i =a 

1. Income Tax y. Pemsel, (1891) 1 AC 53 1, 542, 
3 i yee ae December, 1952, C. C. Biswas, Bill No. VII of 1952: 

» A. 1hangal Kunju y, M. Venkatachalam, (1955) 2 SCR 1196 : 1956 
4 Sree oe ITR 349 : 1956 SCA 959 Aus 1965 SC 246. 

: v. Dhaishankar Uttamrai, 58 2 om 
au : AIR 1956 Bom 660 (on). Bom LR 435 : ILR (1956) B 

3 apubhai V. State of Bombay AIR 19 4 ER 

: ay, 56 Bom 21:ILR (1955) Bom 

$70 : 57 Bom LR 892 (DB) ; See also Rajaraja JERE >) K. 

401 : (1956) 2 Mad LJ 46 ; Palanichami 


Chettiar v. Reliance Bank of Indi ad 
LW. 440 ; Ranganathan v. Govt. of lag IS) 2 Mad LI 1 : 69 Mad 


. int 
Kumar bah sy, drbinde, A952 GG ICA BAL 5 AH 
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6. Interpretation of statutes—Marginal note.—Where it was contended 
that grant of higher sum was warranted and that the term “support” takes in 
not only the amount required for maintaining the wife and child, but also 
something more than mere maintenance. In particular the contention was 
that the marginal note which describes the amount granted under Section 24 
to be “maintenance pendente lite”, cannot be taken into account in construing 
‘the word “support”. Of course, marginal note cannot govern the express 
Provision of the Act, but where the words of the Act are susceptible of more 
than one meaning or are ambiguous, the marginal note can be certainly taken 
into account provided the marginal note was part of the Bill which was 
presented to the Parliament for its consideration and was passed into an Act.* 
Even without the help of the marginal note, the amount that may be granted 
even by way of support .cannut determined solely with reference to the number 
of persons that have to be maintained from out of the income available.? 


Preliminary 


1. Short title and extent.—(1) This Act may be called 
the Hindu Marriage Act, 1955. 


(2) It extends tothe whole of India except the State of 
Jammu and Kashmir and applies also to Hindus domiciled in 
the territories to which this Act extends who are outside the said 
territories, > . 

SYNOPSIS 


1. General. 
2. Commencement and extent, 
3. Domicile. 


1, General.—Since the passing of the Hindu Marriage Act, various sug- 
gestions tor amending the same as well as the Special Marriage Act, 1954 were 
received from some members of Parliament and the general public. The Special 
Marriage Act, 1954, being a civil law applicable to all, has necessarily to keep 
peace with any reform of matrimonial laws. The law commission was requested 
to examine the matter and they have presented the Fifty-ninth Report which 
contains their recommendations. . The religious character of the institution has 
been blurred in the modern notions of matrimony based upon the western 
culture and social outlook. 


; The Marriage Laws (Amendment) Act, 1976 (Central Act LXVII of 1976) 
has ushcred in great changes in the grounds for divorce and Judicial separation 
under the Hindu Marriage Act. It has also provided for divorce by mutual 
consent throwing into focus the fragile character of the Hindu matrimonial tie at 
the present iime, The amendments to the parent Act made by the Act of 1976 
coupled with the provisions in the Child Marriage Restraint (Amendment) 
Act, 1978 (Central Act II of 1978) raising the minimum age limits of the 
parties to a Hindu-Marriage, from 15 years to 18 years for females and from 
18 years to 21 years for males have imparted emphasis to the consensual element 
in mcdern Hindu Marriages. To avoid multiplicity of litigation and conse= 
quent delay, it is also proposed to apply the Amended law in relation to all 


1. Vide Craies on Statute Law, page 196 (7th Ed.). = 
2. Narendra Kumar Mehta v. Smt, Suraj Mehta, AIR 1982 AP 100 
-at p. 107, ; 
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i ; eedings under the relevant Act. The objects of the legislation are 
ee XI) to iiberalise the provisions relating to divorce ; (2) to enable 
expeditious disposal of proceedings under the Act ; and (3) to remove certain 
anomalies and handicaps that have come to light after the passing of the Acts,* 


The Hindu Marriage Act introducing as it does the principle of monogamy 
is a law providing for social welfare and reform as contemplated by Article 
25 (2) of the Constitution.* The Act and its provisions have been held as not 
contravening the fundamental Articles 14 and 15 of the Constitution of India.* 


2. Commencement and extent.—The Act received the assent of the 
President on 18th May, 1955 and came into operation on that day. It extends 
to the whole of India and applies to all Hindus domiciled in India, It has now 
been, by appropriate legislation, applied to also Jammu and Kashmir. The 
-general principle of private international law is that the lex loci governs matters 
relating to immoveable property and the law of domicile governs personal 
relations. Some of the principles which determine domicile were considered 
by the Supreme Court.* 


3. Domicile.—The word ‘domicile’ has not been defined in the Act. It is 
different from citizenship of India which has been laid down in Article 5 of the 
Constitution. Domicile denotes the relation between a person and a particular 
territorial unit possessing its own system of law. It is different from nationality 
or citizenship. It determines his personal status and the law applicable to him 
in matters such as majority or minority marriage, divorce and succession. The 
law recognises separate domicile of each territory or part of a State, which has 
a uniform system of law.* The Bombay High Court bas held in M. A. Rodrigues 
v. Bombay State,” as follows : r 


“A person can acquire a domicile of choice by a conscious act. He 
must not only give up the country of his origin, but he must make 
up his mind to stay for an indefinite period m the country where 
he wants to acquire the domicile of choice. Therefore where? — 
person wishes to establish that his domicile of choice is India, he 
must establish the fact of residence in India and he must also 
establish the animus of intending to reside permanently or for 4 
limited time in India, What the Court in such a case has to consider 
is not residence by itself but the quality and character of that 
residence. It isnot enough for the applicability of the Act if one 
of the parties alone has an Indian domicile.” The question of domi 
cile May assume importance only when the marriage between the 
parties is prohitiied by the domestic rule or law of the land t0 
which one of the parties, a foreigner may belong.” The domicile 9 
choice is dependent on (a) residence and (b) intention of the perso? 
who resides. It is a question of fact in which intention P 


See Cidhayi v. Narayanaswami, (1978) 1 MLJ 49. 

G. Sambi Reddy v. G. Jayamma, AIR. 1972 AP 156 (FB). 
Haisman v. Ningal, AIR 1959 Manipur 20, 

See Central Bank of India ltd. v. Ram Narayan, (1955) ASC 36. 
Radhatai Mohandas v. State of Fombay, 57 Bom LR 827. . 

M. A. Rodrigues v, Bombay State, 58 Bom LR (OGJ) 825. 


Va Soy, AIR 197 i , 
Prem StgheyoDuehibal, PPC WN S35 Lah 163 FB) 


SA gs SAN D 


go 


9 .2] APPLICATION OF THE ACT 11 


a vital role. The Act applies only to the marriages between 
spouses both of whom are Hindus. If one of them is a Hindu, the 
Act has application.” The Act is a codifying Act, the object of 
codification of a particular branch of law is that on any matter 
- specifically dealt with by it, the law should be sought for in the 
codifying enactment itself. * 


2, Application of the Act.—(1) This Act applies— 


(a) to any person who isa Hindu by religion in any of 
its forms or developments, including a Virashaiva, a 
Lingayat or a follower of the Brahmo, Prarthana or 
Arya Samaj ; 


(b) to any person who is a Buddhist, Jaina or Sikh by 
religion ; and 


(c) to any other person domiciled in the territories to 
which this Act extends who is not a Muslim, Chris- 
tian, Parsi or Jew by religion, unless it is proved that 
any such person would not have been governed by the 
Hindu Law or by any custom or usage as part of 
that law in respect of any of the matters dealt with 
herein if this Act had not been passed. 


Explanation.—The following persons are Hindus, Buddhists, 
Jainas or Sikhs by religion, as the case may be : 


(a) any child, legitimate or illegitimate, both of whose 
parents are Hindus, Buddhists, Jainas or Sikhs by 
religion ; 

(b) any child, legitimate or illegitimate, one of 
whose parents is a Hindu, Buddhist, Jaina or Sikh by 
religion and who is brought wp asa member of the 
tribe, community, group or family to which such 
parent belongs or belonged ; and 


i (c) any person who is a convert or re-convert to the © 
í Hindu, Buddhist, Jaina or Sikh religion. 


(2) Notwithstanding anything contained in sub-section (|), 
nothing contained in this Act shall apply to the members of any 
Scheduled Tribe within the meaning of clause (25) of Art, 366 of 
the Constitution unless the Central Government by notification in 
the official Gazette, otherwise directs. . . 


1. Gour Gopal Roy v. Smt: Sipra Roy, AIR 1978 Cal 163 (FB): - 
2. Ses Premila Khosla v. Rajnish Khosla, AYR 1978 Del. 78. - 
_ Govindrao Musale v. Anandirao Musale, 1977 Mh. LJ 144 : AIR 1976 
‘Bom 433 : 79 Bom LR 73. . Ti lag? 
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- (8) The expression “Hindu” in any portion of this Act shall 
be construed as if it included a person who, though not a Hindu 
by religion, is, nevertheless, a person to whom this Act applies by 
virtue of the provisions contained in this section. 


SYNOPSIS 


1. Application of the Act. 
2. Brought up as a member, etc. 
_3. Hindu need not belong to Hindu religion. 


1,’ Application of the Act. -—-Szclion 2 of the Hindu Marriage Act, Section 
2 of the Hindu Succession Act, Section 3 of the Hindu Minority and Guardian- 
ship Act, 1956 and Section 2 of the Hindu Adoptions and Maintenance Act, 
1956 are similarly worded. The word “Hindu” does not denote any particular 
religion or community. During the last 100 years and more it has been a 
nomenclature used to refer comprehensively to various categories of people for 
purposes of personal law. Hindu law applies (i) to Hindus by birth and to 
Hindus by religion, that is to say, to converis and re-converts to Hinduism (ii) 
to legitimate children where the mother isa Hindu and the children are brought 
up as Hindus (iii) to illegitimate children where both parents are Hindus 
(iv) to Brahmos, Arya Samajists, Lingayats and to persons who may have 
deviated from other dox standards of Hinduism in matters of diet and 
ceremonial observance and to every other person who may be regarded 
as Hindu unless he can show some valid local tribal or family custom to the 
contrary and (v) to Jains, Sikhs and Buddhists. This Section in effect seeks to 
codify the existing law on the question, : 


worship. Its social code is much stringent 
sections it exhibits wide pract 
It also applies to converis to Hinduism.’ 

Jain undivided family.“ The Act includes pe 


lish that the child in question has been bro 


bet Ifa son of a 
the child into the Hindu a aad R 


Bhagwan Koer y. Bose, (1904) 31 Cal 11, 15. 


Commr. of W.T., Vv. Smt. Champa, AIR 1968 Cal 74. 


2 
3. ILR (1966) 2 Mad 373 : 80 Mad LW 15, 

: Commr. of W.T, y, Smt. Champa, ATR 1972 SC 2119. 
6 


Smt. Baby y, Jayant and others, AIR 1981 Bom 283 


Commr. of _Income-T 
247 ;-1977 Tax, TR Mpg e V. Venkataraman, (1977) 109 ITR 
angamw 
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13: 
invests him with the status of a Hindu and reco nises him as a Hindu.” 
applies also to converts to Hinduism.” g sa Hindu.* The Act 


Hindu religion. —.Sub-section (3) of this Act 


The Scheduled tribes are not governed by this Act 1 
Government by notification in the Official Gazette pues’ the Central 


otherwise directs, 
3. Definitions.—In this Act, unless the context otherwise 
requires,— : 


(a) the expressions “custom” and “usage” signify any 
rule which, having been continuously and uniformly 
observed fora long time, has obtained the force of 

law among Hindus in any local area, tribe, commu- 
nity, group or family : 

. Provided that the rule is certain and not unre 


e asonable or 
opposed to public policy ; and | 


Provided further that in the case of a rule applicable only 


to a family it has not been discontinued by the 
family ; 


(b) “district court” means, in any area for which there . 
is a city civil court, that court, and in any other area 
the principal civil court of original jurisdiction, and 
includes any other civil court which may be specified 
by the State Government, by notification in the 
official Gazette, as having jurisdiction in respect of 
the matters dealt with in this Act ; 


c) “full-blood” and “‘half-blood”—two persons are said 

2 to be related to each other by full-blood when they 
are descended from a common ancestor by the same 
wife and by half-blood when they are descended from 
a common ancestor but by different wives; — 


d) “uterine blood”—two persons are said to be related 

Z to each other by uterine blood when they are descen- 
ded from a common ancestress but by diferent i 
husbands ; 


l. Sridharan v. Commr. of W . T., (1970) 2 MLI 334 : Jarova Ha ; 
2: SeethdlaR sianer ARMA yS Polusi NadaroTLR (1967) 2 Mad 273° 
80 LW 15: (1967) 2 MILI, 334. ers | 


P- 
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Explanation.—In clauses (¢) and(d), “ancestor” includes the. 
father and “ancestress” the mother ; 


(e) “prescribed” means prescribed by ules made under 
this Act ; 


(f) (i) “sapinda relationship” with reference to any 
person extends as far as the third generation (inclu- 
sive) in the line of ascent through the mother, and 
the fifth (inclusive) in the line of ascent through the 
father, the line being traced upwards in each case 
from the person concerned, who is to be counted as 
the first generation ; 


(ii) two persons are said to be ‘“‘sapindas” of each other, 
if one is a lineal ascendant of the other within the 
limits of sapinda relationship, or if they have a 
common lineal ascendant who is within the limits 
of sapinda relationship with reference to each of 
them ; 


(g) “degrees of prohibited relationship’—two persons 
are said to be within the “degrees of prohibited 
relationship”—. : 


(t) if one is a lineal ascendant of the other ; or 


(it) if one was the wife or husband of a lineal ascen- 
dant or descendant of the other ; or 


(iii) if one was the wife of the brother or of the 
father’s or mother’s brother or of the grand- 


father’s or grandmother’s brother of the other; 
or 


(iw) if the two are brother and sister, uncle and 
niece, aunt and nephew, or children of brother 
i and sister or of two brothers or of two sisters ; 
‘ Explanation—For the pur rela- 
n anga e purposes of clauses (f) and (8), rela 


(i) ae by half or uterine blood as well as by 


ood ; 


(i) illegitimate blood relationship as well as legitimate ; 
: (iii) relationship by adoption as well as by blood ; 
j d gil 5 a: . 5 ; 
; ane of KS onehip in those clauses shall be . construed 
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SYNOPSIS 
1. Definitions. 
2. Hindu Law—Custom. 
3. District Court. 
4. Prescribed. 
5. Sapinda relationship. 
6. Prohibited relationship. 


1. Defipitions.—(1) The expressions “‘Custom” and “Usage”. 
Section 3 (a) of the Hindu Marriage Act, 1956. 

Section 3 (a) of the Hindu Adoptions and Maintenance Act, 1956, and 
Section 3 (d) of Hindu Succession Act, 1956, and 


(2, “Full blood”, “Half blood” and “Uterine blood”. 


-- Clauses (c) and (d) of Section 3 of Hindu Marriage Act,-1955, and clause 
(c) of Section 3 of Hindu Succession Act, 1956 are similarly worded. 


2. Hindu Law-—Custom.— A custom which is abhorrent to decency or 
morality, however long practised and recognised by a particular community, 
can find no kind of enforcement by a Court oflaw.* Going through certain 
ceremonies with the intention that the parties be taken to be married will not 

_ make them ceremonies prescribed by law or approved by custom. The custo- 
mary form of marriage amongst members from Buddhist Community converted 

"from Scheduled Castes sometimes in 1956, is a valid marriage, though Section 2 
of Hindu Marriage Act includes persons converted to Buddhism.* The parties 
Hindus at the time of marriage but marrying according to Buddhist rites Fact 
that such marriages are taking place for the last 10 to 15 years is not enough 
to establish custom Marriage not valid.” Each case of custom or usage must 
rest upon its own peculiar nature and facts and no hard and fast rule can be 
laid down. Tne custom not requiring saptapadi must be proved to supercede 
Shastra - Custom must be continuous and uniformly observed for a long period 
and should have obtained force of law.“ 


3. District Court. District Court has been defincd to mean the City Civil 
Court where there is one, or the principle Court of original jurisdiction in 
other areas or any Court notified by the State Government to have jurisdiction 
under the Act. Courts other than the principle Court of original jurisdiction, 
which, by notification under Section 3 (b) are conferred with jurisdiction to 
entertain proceedings under the Act, are not District Cours proper and 
irrespective of valuation an appeal would not lie against the decrees of such 
Courts to the High Court.” The expression “District Cuurc’ does not imply 
the District Judge alone it also includes the Additional District Judge also. 


15 


The petition transferred to Additional District Judge by the District Judge has 
a 


nnn 


Balusami Reddicr y. Balakrishna Reddiar, ILR (1957, Mad 164. 
Bhaurco y. State of Maharashtra, AIR 1965 SC 1564. 

Smt. Baby v. Jayant and others, ATR 1981 Bom 283. 
Shakuntala v. Nilkanth, 1973 Mh LJ 310. 

1969 Cr LJ 836 AP). 3 g 
See Nrisingh Chavan y, Hemanth Kumar, AIR 1978 Orissa 163. 


ngamwa' Collection. Digitized by eGangotri 


Auk YD 


16 MARRIAGE AND DIVORCE ÎS. 3—Note 4 


lo di the matter." The District Court being a Court of exclusive 
Lae la se ze matters falling within the Act, cannot grant relief other 
than those provided in the Act.y" The decree for restitution of conjugal rights 
was appealed to the High Court instead of before District Judge and no objec- 
tion was raised to its jurisdiction. The decree rendered in appeal cannot be 
held to be a nullity.’ The admitted relationship between two spouses is not a 
jurisdictional fact and where in the petiton by wii for restitution of con jugal 
rights the husband denies the relationship, the Court has jurisdiction to entertain 
the application.* Where there is no Notificativa under Section 3 (b) of the 
Act specifying any other Civil Court as a District Cuurt for the, purposes of 
the Act and the petition under the Act for restitution of conjugal rights is 
decided by the Additional District Judge the appeal will lic to the High Court 
and not to District Court.” Ss also the decree passed by the Civil Judge 
Senior Division may be appealed to the District Coart and not the High 
Court.° ‘ 


The District Judge can iransfer the proceedings under this Act to the Addi- 
tional District Judge.” The District Court acts as a Court and not as persona 
designata.® The: Judge, Small Cause Court who enjoys special powers by 
virtue of Section 3 (b) can entertain divorce petition even if Item 37 
- Of Schedule II of Provincial Small Cause Couris Act (1887) ousts his jurisdic- 
tion in such a matter.” In Manipur territory expression ‘District Court” in 
Section 3 (b) includes a Court of Additional District Judge.1° The District 
Court has no jurisdiction to entertain and try petition by wife praying for an 
injunction against her husband not to take second wiie.!* The order passed, 
by the Subordinate Judge 1st Class empowered under Section 3 (b) is appeal- 
able to High Court and not District Court.22 


A decree passed by the Court of Small Causes, acts as ‘District Court’ 
and hence appeal and not revision against the decision is maintainable.?® 
Application for maintenance is recourse to Civil Couri.1* 


A. Prescribed—means prescribed by the rules made under this Act.2° 


1. Rajamma v. Krishnamma Naidu, (1964) 1 Andh WR 287; AIR 1964 
AP 460 ; Ajit Kumar y. Kannon Bala, NT 1960 Cal 565. E i 


2. Umashankar v. Radha Devi, AiR 1967 Pat 220. 


3. a tana v. Smt. Pramila Bala, AIR 1979 Orissa 85 (DB) : 47 


4. Sridhar v, Jayashri, 1965 Mh LJ Note 56, 
5. Ambi v. Pundalik, 1960 NLJ Note 32 : AIR 1960 Cal 

‘ : al 565 (1) (DB). 
6. AIR 1960 Bom 42 (DB). “Es 


Re SC 391 ; AIR 1962 J & K 42 (DB) ; AIR 1966 MP 167-68 


8.- AIR 1972 Raj 200, 
_9. . Girwar Singh v. Smt. Prema 
‘10. ` AIR 1969 Manipur 93. 
11. Umashankar Pd. y, Smt. R 
12. AIR 196] Panj 480 (DB). 


13. Chandra Swarup Sinha y Smt. Manor inhu l 
(DB) ; Shesh Narain v. Smt, Sarit. A aaa a ee 


AIR 1967 erruled. 
14. Narasingh Charan Nayak v. Smt. Her E 


z nant Kumari, AIR 1978 Ori 163. 
15, See Sections 8. JA andi Dhin Collection. Digitized by Gama ; 


wati, AIR 1972 All 474. 


adha Devi, AIR 1967 Pat. 220. 
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__ 5. Sapinda relationship.—Sapinda relationship defined in sub-section (f) 
is in several respzcts different from the Sapinda relationship prescribed by 
the Hindu Sastras as prohibited relationship for marriage. While the Hindu 
Law texts prescribe 7 degrees through the father and 5 degrees through the 
mother, this Act prescribes 5 degrees and 3 degrees respectively.. The common 
ancestor should be found first and, it should be seen whether the relationship 
shoud be raned to him through the father or the mother of the boy or girl to 

e married. 


6. Prohibited relationship.—Sub-section (g) of this section defines pro- 
hitited relationship for marriage as that ofa lineal ascendant or the wife of such 
ascendant or the descendant of the boy or the lineal ascendant or the husband 
of such ascendant or desceadant of the girl, the wife of the brother, father’s 
brother, mother’s brother, grandfather’s or grandmother’s brother, etc. For 
instance the marriage of a Hindu male with his sisters daughter is very 
frequent even amongst the high Hindus in southern India. ; 


4. Overriding efect of Act. —Save as otherwise expressly 
provided in this Act,— 


(a) any text, rule or , interpretation of Hindu law or any 
custom or usage as part of that law in force imme- 
diately before the commencement of this Act shall 
cease to have. effect with respect to any matter for 
which provision is made in this Act ; 


(b) any other law in force immediately before the com- 

mencement of this Act shall cease to have effect in so 

far as it is inconsistent with any of the provisions 
contained in this Act. - 


COMMENTS. 


is section is similarly worded as Section 4 (1) of the Hindu Succession 
Aci, nese ad Seciion 4 of the Hindu Adoptions and Maintenance Act, 1956 
aad Section 5 of the Hindu Minority and Guardianship Act, 1956. The Aci 
supersedes all existing laws, statutory and customary. However, this is subject 
1o the express saving provisions contained in the Act.” Unless in any other 
enactment there is a provision which abrogates any provision of the Act 
either expressly or by necessary implications the provisions of the Act alone will 
be applicaole to matters dealt with or covered by the same. Pendency of peti: 
tion for dissolution marriage under Section 5 of Nair Act on the date of repeal 5 
right to ootain dissolution under Nair Act continues tojoe opzrative.: Tae 
Hindu Marriage Act contains remedy for the prevention” ofan act of bigamy by 
an application or petition permitted by it for that purpose.. A suit, is therefore 
not barred impliedly by Section 4 (a). ar oh ge tee 


=a R 


|. Madhavan Nair v. Radhamony, 1979 Ker LT 61. 


Rohini Kumari v. Narendra Singh, ATR 1972 SC 459. _ 


A Gopala Krishnan Nair v. R. Saramma, AIR 1980 Ker 109 (DB); 


} ny, AIR 1979 Ker 152 overruled. 
G. M adhar an At a aston, Oct gna pi ; 
4. Shankarappa v. Basamma, AIR 1964 Mys 247. 
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After the enactment of the Act, the only Court which has jurisdiction 
in respect of restitution of conjugal rights is the District Court.* Only an 


rights.? 


Hindu Marriages 


5. Conditions for a Hindu marriage.—A marriage may 


be solemnized between any two Hindus, if the following 
conditions are fulfilled, namely,— 


(i) neither party has a spouse living at the time of the 
marriage ; 


i) at the time of the marriage, neither party— 


(a) is incapable of giving a valid consent, to it 
in consequence of unsoundness of mind ; or 


(b) though capable of giving a valid consent, has 
been suffering from mental disorder of sucha 
ind or to such an extent as to be unfit for 
marriage and the procreation of children ; or 


(c) has been subject to recurrent attacks of insanity 
or epilepsy. 
(ili) the bridegroom has completed the age of “(twenty 


one years] and the bride the age of ‘[eighteen years] 
at the time of Marriage ; 


(iv) the Parties are not within the degrees of prohibited 
relationship, unless the Custom or usage governing 


each of them permits of a marriage between the two;4 


l. Lharwan Bai v. Lila Ram, AIR 1963 Punj 118. 


2. Bco:hu Bai y. Durga Prashad, AIR 1959 MP 410, 
3. Haisnan y, Ningal, AIR 1959 Manipur 20; See also G, Sambi 
Reddy y, G. Jayamma 1972 AP 156 (FB); Cf. Mohan Ram v. 
Bedamo Devi, 1974 Cr LI 227. 


Smt. Prema v. M, Ananda Shetty, AIR 1973 Mys 69 (DB). 
Cl. (ii) Substituted by the Marriage Laws (Amendment) Act, 1976. 
Substituted for the Words [Eightee 


No. 2 of 4278 vide, Seskionr band seka Eteen years] by Act 


a 
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(v) the parties are not Sapindas of each other, unless the 
custom or usage governing each of them permits of a 
marriage between the two ; 

(vi) Sie Sea: 
SYNOPSIS 


Constitution of India—Article 25. 

Nature of Hindu Marriage. 

Form of Hindu marriage. 

Inter-caste marriages. 

Clause (i) : No spouse must be living—Monogamy. 
Section 5, Cl. (i) and Section 125, Cr. P. C. 1973. 
Section 5, Cl. (i) and Section 108, Evidence Act. 


Sections 5, 17, read with Section 494, I. P.C. and Evidence Act 
Section 32 (5) and Section 50, Proviso. 


Clause (ii)—Unsoundness of mind. 

Clause (iii)—Age of parties to be married. 
Degree of prohibited relationship—Cl. (iv). 
Sapinda relationship—Cl. (v). 


OO ONaUAYH EH 


p 
N 


1. Constitution of India—Article 25.—Sections 5, 9, 10 and 13 and 


other provisions of Hindu Marriage Act are protected under Article 25 of 
the Constitution. * 


2. Nature of Hindu Marriage.— The view of Vyavastha Chandrika is 
«Marriage among us Hindus though essentially a sacramental............ partakes 
also in the nature of contract.” Though the Act lays down that the customary 
formalities and ceremonies for the solemnization of the marriage are necessary, 
it emphasises the contract aspect of the marriage in the sense that it provides 
for the dissolution of the marriage in certain circumstances. Any irregularity 
in the performance of rites or ceremonies would not invalidate the marriage. 


3. Forms of Hindu Marriage.—Originally Hindu Law recognised as many 
as eight forms of marriage (1) Brahma, (2) Daiva, (3) Arsha, (4) Prajapatya, (5) 
Gandharva, (6) Asur, (7) Rakshasa, and (8) Paisacha. Out of them at present 
only Brahma, Asur and Gandharva are recognised. Brahma form is the best 
form of Hindu marriage. Besides the above eight forms, there are other forms — 
of marriage valid by custom and by statutes.” 


1. Anand and Chadar Andazi known in the Punjab. 


2. Jhanjara and Patiara known in Himachal Pradesh. © 
This marriage is not legal. 


3. Karao in North Western Provinces. 
4. Katar or Katyar peculiar to Kshatriyas. 
ee 
1. Cl. (vi) omitted by Act No. 2 of 1978, Section 6 and Schedule. 
2. See Ram Prasad Seth v. State of U. P., 1957 All LJ 439: AIR 1957 E 
All 411. 3 TESE 
3. Kishan v. Sheo, 23 ALJ 981 : 90 IC 358; See also Hindu Widows 
RemarifagoAct XW noflaséoandipecialyMargage Act, 1954. — = 
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5. Natra—a form of marriage in Bembay in which the wife is Called 
Naira wife.? 


6. Pat—in Bombay and Ceniral Provinces,? 
7. Patri—among Bairagis in Bengal. 

8. Shunga or Sagai in Bengal and U. P. 

9. Nadu Veetha Thali —in Madras. 


10. Sword Marriage in Southern India. When parties were Sudras, 
Sword wives are held io be permanently kept concubine; 


The Act contains only one form of marriage, namely, Sacramenial form 
of marriage, Hindus desiring to contract a civil marriage will have to take 
recourse to the Special Marriage Act, 1954. 


4. Inter-Caste Marriages.— Two types of inter-caste marriages were 


recognised prior to 1949, that is, before the passing of the Hindu Marviages 
Validity Act, 1949, 


1. Anuloina union which signifies the marriage of a male of superior 
caste with a female of inferior. caste. 


2. Pratiioma, Which means a marriage of a female of superior caste 
vita a male of inferior caste. > 


The Hindu Marriage Act lays down that inter-caste marriage peri 
, 5 i -cas irriage performed 
under the Aci siall be valid. $ š SOR 


L ie marriage beiween Brahmin and Non-Brahmin Was prohibited in Hindu 
sy belore the passing of the Hindu Marriage Act, 1955. lt was heid vaiid 
according to Hindu Marriage Validity Act, 1949.4” . à 


atte D of g Hindu marriage now under the Act can oniy ve 
Proper pers wt, 4 Consi eration of the relevant provisions of ihe Act in weir 
- Perspeciive. The Act Overrides all’ the rules of law of marriage 
i texi or rule ui Hiadu 
4 A espect of al! maiers 
ndu Marriage under the Act musi be Solemnised in accui- 


ibed in th : merely because the 
1976) to Section re io a the Proviso (now omitted By At LXVIIL of 
pe et expired, it cannot ‘be Said that the previous wife 


I. Sama v. Bai Wali IL i 
5 R: 
D Kadi. Lola, 54 Bom 548. 4 
3. Maharaja of Kolh 
a akun, 38 CWN 511 (Po) arem, AIR 1925 Mad 917 ; Diwan v. 
5 en ues: Nanda Rani, ATR 1979 Cal 358 (DB) 
~ Arsani Devi y. Ty] i. A? TÀ : 
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was “ʻa spouse living” at the time of the seccnd marriage. The second marriage 
was not violative of Section 5 (i) and it,was not void.t A second marriage 
contracted during period when Madras Hindu (Bigamy Prevention and Divorce) 
Act (6 of 1949) was in force marriage being void plaintiti is entitled to declara- 
tion to that effect—Principle of pari delicto does not apply.” A marriage not © 
declared to be void for contravening condition in Ciause (i) of Section 5 
by District Court—No third person can treat it tv be void or have it so ad judi- 
cated in any suit or proceeding.’ The petition for getting a void marriage 
declared as nullity dismissal of, under OUraer 9, Rule 8 of C.P.C. - Subsequent 
petition on the same grounds not barred by Order 9, Rule 9, C.P.C.° ` 


6. Section 5, Clause (i) and Section 125, Cr. P. C., 1973. A husband= 
married second wife when the first wire was living. In the second marriage neces 
sary ceremonies were observed as per ihe religious rites perfectly still marriage 
being void, the decree for nullity is not necessary. In such a case a woman 
does not get the status of wife nor the man the status of husband and the appli- 
cation for maintenance under Section 125, Cr. P. C., 1973 is untenable.* The 
term ‘wife’ appearing in Section 125, Cr. P. C., means only a legally wedded 
wife. The marriage of a woman who has entered into a form of marriage with 
a person who already has a wife living at the time, is null and void as being in 
contravention of Section 5 (i) of Hindu Marriage Act. The fact that Section 11 
provides for filing of a petition by either party to have the marriage declared 
null and void by a decree of nullity does not make the marriage valid till the 
decree is passed as it the case of voidable marriage under Section 12 of the Act 
as in such case obtaining of a decree of nullity is not a condition precedent for 
the marriage being null and void. The fact of the pariies having lived together as 
husband and wife for a long time could be relevant to raise only a presumption 
in law of they being husband and wife, but such presumpiion ‘itself is rebuttable 
on proof of marriage being invalid. And by a woman whose marriage is void 
under Seciion 11 cecause of the provisions of Section 5 (i) of Hindu Marriage 
Act the person already having a wife living at the time is not maintainable so 
as to claim maintenance under Section 125, Cr. P. C.° 


lt will be too narrow a construction to hold that in every case whenever 
an issue of validity of marriage arises having reference to the conditions of 
Section 5the matier must be referred or the matter must arise only to the 
special jurisdiction under this Act. The declaratory and remedial parts of the 
statute need not be intermixed. When the reliefs or these mentioned in Sections 
9 to 13 are sought those provisions are exhaustive and compulsive and exclude 
the jurisdiction of other Courts. Marriage being a legal relation involving 
matters of status and title of persons whencver the same is in issue the powers 
of ordinary Civil Courts are not excluded. The Court can in appropriate 
cases grant relief of maintenance to woman from the’ estate of her deceased 


husband even in its finding that marriage is void.” 


1. -Lila Gupta v. Laxmi Narain, AIR 1978 SC 135 (overruling 1971 Cal 
397 and reversing ILR (1969) 1 All 97. 3 

AIR 1961 Mad 325. 

‘Smt, Sheel Wati v. Smt. Ram Naudani, AIR 1981 All 42. 

Smt, Panno v. Makholi Ram, ATR 1981 Him Pra 47. 

Bajirao v. Tolanbai, 1979 Mh LJ 693. 

Yamunabai Anantrao Adhav v. Anandrao Shivram Adhav, 1982 Mh LJ 

871 (FB). - ) 5 : 
7, Smt. Rajeshbah gema makanan AIR, 182 BOM 231. 
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7, Section 5, Clause (i) and Section 168 of Evidence Act. —The presump, 
` tion under Section 108 of Evidence Act that a person not heard of for 7 


lies on the person alleging the tact. If the husband by tie first Marriage who wag 
alive in 1960 was presumed to te no: dead oa 24-5-70 by application of ry 
under Section 107 of Evidei.ce A.t. The marriage with the petitioner was 
held null and void,* 


Marriage Act which prohioit bigamy and Rule 27 of U. P. Government 
Servants’ Conduct Rules giving efiect to those provisions do not infringe 
Article 25 of the Constitution. ? Under Section 5 and 11 a second marriage, 
with a previously married wife living is null and void* The second marriage 


read with Section 42 of Specific Retief Act. The finding regarding the declara. 
tion and in Junction in the Court of District Judge is not obligatory, ° 


8. Sections 5, 17 read with Section 494, 1.P.C. and Evidence Act, Sec. 
tions 32 (5) and Section 50, i i i i 
i statutes 


proving the evidence of any relationship by Marriage the Statements ofa person 
who had speciaj mans of knowledge js made admissible Under Section 32 (5) 
of Evidence A Ct. Section 50 of Evidence Act has rendered an opinion ex- 


insufficient to Prove a marriage in Prosecution under Section 494 1.P.C. The 
Opinion to Conduct evidence. 


t ae Of Seventh Step ‘Saptapadi? by the 
Cred fire. Can it be said that in the absence of such evidence the 
ia cases of bias aeS Rae fail to prove second marriage of 


; y. Claim for mainte from 
a : ; nance by a woman fr 
person with Whom she entered into a void marriage cannot be entertained"* 


hajhar Singh, AIR 1980 Pun & Har 274, 
1. 
All WR (HG) 377 1964 Mad WN 219. 1964 Cr LJ 590: 1963 


Vaa 2 Cr LJ 308 : AIR 1962 AP 311 (DB), 
Pape yae Chhabi Chatterjee, OLAH Jainat76 + AIR 1967 
* "00-0. Jaka igk Met neg ap [9 evi, AIR 1968 All 412. 
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__.9- Clause (ii)—Unsoundness of mind.—Unsoundness of mind may be due 
to idiocy or insaniiy, temporary or permanent. The prime question to be 
answered in connection with validity or otherwise of a marriage alleged 
to have been contracted between persons either of whom is said to 
be an idiot or insane person is the question whether that particular 
person is in a position to comprehend and appreciate the significance of 
the. marriage and its effect and obligations on his status and condition in society. 
If the answer is in the affirmative, the marriage can not te impugned as in- 
valid. It the answer is in the negative, tne marriage is voidable under Section 
12 (2) (b).* The term ‘epilepsy’ signities a disorder of the central nervous 
system, characterised by recurriag explosive nerve cell discharges and manifes- 
ted by transient episodes of unconsciousness or psychic disfunciion with or with- 
out convulsive movements. Ifthe wife was sufiering from recurrent attacks of 
epilepsy even before marriage the husband is entitled to a decree of nullity 
of marriage." If the wife is suffering trom ‘Schizophrenia’ intermictently 
but to such extent that husband could not reasonably live with her, 
then divorce can be granted. It is not necessary to prove that mental 
disorder emited at or before marriage.” Schizcphrenia is an illness of slow 
insidious onset developing over years. There may be report of strange, odd 
inappropriate behaviour. There will be progressive deterioration in the level 
of performance at work and socially ; school reports examination results and 
the employment record will provide objective and usually reliable indices 
of intellectual performance, its maintenance or decline.* If insanity comel 
after marriage will not furnish ground for annulment of marriage. Similarly 
where the party had suffered from occasional derangement of mind prior to 
marriage but not at the time of the marriage, such marriage cannot be avoided. 
The standard of proof in such cases must approximate to satisfaction of Court 
beyond reasonable doubt. A conclusion regarding insanity cannot be drawn 
on the ground that there existed in a past a cause which might have tended 
to brought about insanity in a person’s family without actual evidence. 


There is no provision under the Act to compel wife for medical examina- 
tion. Adverse inference cannot be drawn on her non-examination when wife 
was examined twice and the matter could not have improved by her examina- 
tion again by doctor. Even nou-examination of mother of wife cannot raise 
any adverse inference.. The husband has to prove his own case.° 


10. Clause (iii)—Age of parties to be married.—Section 5 (iii) now re- 
quires that at the time of marriage, the bridegroom must have completed the age 
of 21 years and the bride the age of 18 years. But it does not render nor is there 
any other provision in the Act which renders void or voidable a marriage 
violative of this clause.” The Andhra Pradesh High Court held in some cases 


1. Anima Roy v. Prabodha, AIR 1969 Cal 304. 

2. Roshanlal v. Smt. Kadembari, 1979 Rev LR 8 : 81 PLR 23. 

3. Smt. Kiran Bala v. Bhairo Prasad Srivastava, AIR 1982 All 242. 

4. Smt. Rita Roy v. Sitesh Chandra Bhadra Roy, AIR 1982 Cal 138 
(DB). 

5. AIR 1963 Punj 449. 

6. Smt. Rita Roy v. Sitesh Chandra Bhadra Roy, AIR 1982 Cal 138 
(DB). : 

7. Naumi v. Narottam, AIR 1963 HP 15; Premì v. Dayaram, ATR 1965 
HP 15; Mahinder Kaur v. Major Singh, AIR 1972 P&H 184, 
Gindan v. Barelal, AIR 1976 MP 83 ; Durjyadhan v. Bangapati Det, 
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that such marriage is void ab initio.» -The full Bench of decision of that High 
Court has overruled the above mentioned cases in Venkatramana v. State 
of A. P According to the Full Bench, the consequences of marry. 
ing in coairavention of Section 5 (ii) is that the Persuiis concerned aye 
liable for punishment undər Section 18 and further, if the requirements of 
Section 13 (2)(iv) as iaseried by the Marriage Laws (Ameadmenc) Act, 1976 
are satisfied, at the instance of the biid> a decree fur divorce can ve granied, 
Baiting these two consequences, one arising under Section 18 and the other 
- ‘arising under Section 13(2) after the enacrment of the Marriage Laws (Amsna- 
“TAN Act of 1976 there is no other conse yueace whatsoever résdliing irom the 
contravention of S:ctioa 5 (iii) not being a „nullity it cannot be pleaded i. 
defence to a peti.ion for restitution of conjugal rights.’ A marriage in con.ra- 
vention of S:ciion 5 (iii) of the Act could neither be declared ab initio void or 
Voidable, where a girl was married while she was minor and after arain- 
ing majority came and lived wi h husband and therevy valigated the marriage-a-d 
condoned: tlie -- defect the husband - could not be refused a decree for the 
restitution of conjagal rights, on the ground that marriage was ia contravention 
of provisions of:-Section 5 (iii),* The marriage ia conravention of the clause is 
not a: nullity and hence: such contravention cannot be pleaded as a ground in 
answer to a petition for restitution of con jugal rights.® 


_ The Marriage Laws (Amendment) Act, 1976 (No. 68 of 1976) came into 
force on 27th May, 1976 amending 


of conseat beiag a mixed question 
cannot be raised for first time In a writ petition. A suit for recovery of money 
advanced towards value of jewels to the s 


11. Degrees of prohibited relatioaship : C] iv). —Thi acts 
that no marriage is valid if it is ma f A e Tan elan 


Arip de between persons related to each othet 
within the prohibited decrees unless ‘riage i fats 

‘ “grees, S5 such marriage is sanct r e custom 
or usage governing both the parties. SE 1s sanctioned by th | 


The custom which ermits of a marriage 
between persons who are Within the deg (bid E i 


1. Suramma v Ganpat, AIR 1975 AP] 
5 A 93; 
AIR 1968 AP 375; Krishni Devi v. Tulsan 


2. AIR 1977 AP 43 (FB). 

i = ee Kaur v. Major Singh, AIR 1971 P & H 174. 

=- see oukram v, Mishri Bai AIR 1979 . MP : Pinninti 
Venkataramana V. Stat R A M 144 (DB); t. 
Manitra, 1975 Ci LJ ot 1977 AP 43 (FB); Dansu v. Sm 


5. Mohinder Kaur a or Sy ia ER 
(1973) 2 Punj 713, Jor Singh, AIR 1972 Panj 184 (DB): IL 


7. Rayuduse. Doursrescideye Gabe APE HT ecanoon 


Palamsetti v. Sriramult, 
Devi, AIR 1978 P&H 
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fulfil the requirements of a valid custom now given statutory sanction by 
Clause (a) of Section 3 which defines the expressions ‘custom’ aad ‘usage’. 

The custom must not be unreasonable or opposed to public policy. No custom 
would recognised if it is abhorrent to decency and morality or inconsistent 
with the practices of good men.* The rules relating to “degrees of prohibited 
relationship” are prescribed in the definition clause Section 3 (g) and have 
been discussed under that clause. They are based on the principle of exogamy. 

Ic will be noticed that the Act deals separately with the questions of prohi- 

bited degrees of relationship and sapinda relationship though in same cases 

both the prohibitions may overlap. Tne Hindu Marriage Disabilities Remo- 

veaple Act, 1946, provided that notwithstanding any text, rule or interpreta- 

tion of Hindu law or any custom or usage, a marriage between Hindus, which 

was otherwise valid, would not be invalid by reason only of the fact that the 

parties thereto belonged to the same gotra or prevara. Before that enact- 

ment came into force it was held that a man could not marry a girl of the 

same gotra or pravara the theory being that his father and the girl’s father 

were both descendants of a common ancestor in the male line. Such marri- 

ages could only be sanctioned by custom. Section 29 (I) of the present Act 

re-enacts the above provision of the Hindu Marriage Disabilities Removal Act, 

1946, because the latter enactment is now repealed by Section 30. The rules 

now enacted in this and the next clause simplify the position to a considerable 

extent. One instance prior to 1955 and two after 1955 showing marriage between 
parties within the degrees of prohibited relationship in the Dravid Brahmin com- 

munity would be insufficient to make out a custom relaxing the condition impos- 

ed by Section 5 (iv).* Example of a custom falling within the relaxation ailowed 

by that clause is that permitting marriage with the maternal uncle’s daughter in 

South Iadia.* The marriage within the prohibited degrees is void and not merely 
voidable and either party to such a marriage can ignore that marriage and 
contract another lawful marriage without being guilty of bigamy under Section 
17 of the Act. Under Section 18 every person who procures a marriage of 
himself or herself to be solemnised in contravention of clause (iv) is liable to 
be punished under Section 18 (b). Custom marriage—Entries in Riwaj-c-Am 
normally carry a presumptive evidentiary value among Aroras permitting 
marriage between the children ofa brother and sister or the two sisters. This 
custom being in existence for more than 50 years.* Held that the custom is 
proved and the marriage is valid one. The custom or usage permitting marriage 
between the persons within prohibited relationship is saved. The statements 
of persons who have personal knowledge about the relation between the parties 
prior to marriage would be direct evidence and not opinion statements which 
alone should conform to the requirements of Section 32 of Evidence Act.’ 

12. Sapinda relationship : Clause (v).-- This clause enacts that no marri- 
age is valid if it is made between parties who are related to each other as 
sapindas unless such marriage is sanctioned by usage or custom governing 
both the parties. The custom which permit of a marriage between persons 
who are sapindas of each other must fulfil the requirements of a valid 
custom now given statutory sanction by clause (a) of Section 3 which defines 
the expression ‘Custom’ and ‘usage’. 


es ee ee 
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Clause (vi) : Prior to the omission of clause (vi) by the Child Marriage 
Restraint (Amendment) Act of 1978, Section 6 and Schedule, that clause had 
provided that where the bride had not completed the age of 18 years at the 
time of marriage the consent of her guardian in marriage was necessary, 
Since at the present time both the parties must have completed 18 years at the 
time of marriage under Section 5 (iii) the. question of guardian’s consent will 
not be material. But it may well be and ofica it happens that the bride is 
below 18 atthe time of the marriage. The marriage in such a case is neither 
void nor voidable.4 If however, the consent of the girl or her guardian had 
been obtained to the marriage by force or fraud the marriage will be voidable 
under Section 12 (1) (c). In view of the deletion of Section 6 the question 
of guardianship in marriage where the age of bride is below 18 years will 
fall to be regulated by the sastric Hindu Law. 


A noteworthy provision in the former Szction 6 was that in sub- 
section (5) which stated that nothing in the Act shall affzct the jurisdiction of 
the court to prohibit by injunction an intended marriage, ifin the interest 
ofthe bride for whose marriage consent was required, the cOurt thought it 
necessary to do so.? 


6, Guardianship in marriage.—*[Omitted] 


7, Ceremonies for a Hindu marriage —(1) A Hindu 
marriage may be solemnised in accordance with the customary 
rites and ceremonies of either party thereto. 


(2) Where such rites and ceremonies include the Saplapadi 
(that is, the taking of seven Steps by the bridegroom and the bride 
jointly before the sacred fire), the marriage becomes complete and 
binding when the seventh step is taken, 


SYNOPSIS 
1. General. 
2. Factum Valet. 


3. Validity of marriage by converts to Buddhism. 


1, General.—A Hindu marriage unde 
cordance wiih the customary rites and cere 


Prescrived for the same by Section 5 
escrioc the ceremonies requisite for 


- À riage | o the parties to choose a form of 
ee Sonia marriage which is in accordance with any custom or usage applicable 
G either party; and where the form adopied includes the Saptapadi, the marriage 
AA complete when the seventh step istaken. This rule relating to the 

Ceremonies of a Proveeds on the principle re 
É A indu male or female, whether 
belonging to the twice-born castes ora shudra, must be performed with the 


1, Sivanandy vy, Bhagavathyamma Kapa 
Dayaram, AIR ioe pa 15. , AIR 1962 Mad. 400 ; Premi V 


2. See Umashankar v. Radha Devi, AIR 1967 Pat 220. 
3 Omitted PEARL 2 AFIAT Sections set ss N.e E 1-10-1978) : 
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necessary religious rites and at the same time recognises the position that 
the customary rites and ceremonies vary in different parts of the country and 
also among different castes and communities. It will be seen that though the 
section emphasizes the importance of the Saptcpadi it does not insist upon 
the same because even under the previous law the rule was that a marriage 
may be completed by the performance of ceremonies other than those referred 
to above where it was allowed by the custom of the caste to which the parties 
belonged. It is competent now to any two persons who are Hindus to 
solemnize a ceremonial marriage under the Act and all that is insisted upon 
for the solemnization of the marriage is that it must bein accordance with 
the customary rites and ceremonies of either party to the marriage. The 
custom cannot be enlarged beyond the usage by parity of reasoning since it is 
usage that makes the law and not the reason for the thing. 


2. Factum .Valet.—The doctrine of ‘facium valet’ enables to cure the 
violation of a directory provision ofa mere matter of form bui does not cure 
the violation of the fundamental principles or the essence of the transaction. 
If there are certain essential ceremonies, which are necessary for a marriage, 
the non-observance of those ceremonies or religious rites cannot ve overluoked 
by applying the doctrine of ‘facium valet’. The doctrine applies only where 
there is no initial want of authority or where there is no posiiive interdiction. 
There are, however, many ceremonies connected with the marriage, which 
are more or less non-obligatory or directory. lf those ceremonies are not 
performed at the marriage, the omission may be cured by doctrine of ‘factum 


valet’. 


According to Madras High Court there are two essential elements 
necessary for a valid Hindu marriage ‘Panigrahana and ‘Saptapadi’. The 
marriage ceremony must be the customary form and there connot oe any 
modification of it? A Hindu marriage is not merely a sacrament but a civil 
contract too.” Marriage according to Sikh rites—recital of four lavnas essential. * 
Mere tying of thali is not enough to esta’slish that a marriage had been solem- 
nized.* Even in absence of prescribed ceremonies, exchange of garlands 
and tying of thali in accordance with Section 7-A, constitutes a valid marriage 
in Tamil Nadu. The customary form of marriage amongst members of 
Buddhist community converted from Scheduled Castes sometime in 1956, isa 
valid marriage, though Section 2 of Hindu Marriage Act includes persons 
converted to Buddhism.° In Arya Samaj marriage, Saptapadi isa must.’ It 
is no pleading as to the form of marriage aud custom and evidence thereon, the 
decree for divorce must be refused. In a case of a caste custom or a custom of 
any sub-caste it must have been shown to be ancient certain and reasonable and 

to public policy and it cannot be enlarged beyond the usage by parity 


opposed 
of ane since itis the usage that makes the law and not the reason of the 
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thing. Ifthe factum of marriage is disputed essential ceremonies constituting 
the marriage must have been pleaded and proved. ; 


; custom of caste biradari, Pau puja was done—Saptapadi not 
aE of the ceremonies necessary for a valid marriage accordin, 
to customs of caste—Hence held that valid marriage has takèn place. It is 
not the law that performance of Saptapadi must be proved in every case when 
the factum of marriage is in question. The extracts of kutumb register 
and electoral roll cannot be said to be inadmissible in evidence. Entries in 
such registers and rolls being made by public offices there isa Presumption 
about its correctness until displaced by good evidence. 


3. Validity of marriage by converts to Buddhism.— The Persons convert- 
ed to Buddhist Community from the Scheduled castes entering into marriage— 
Ceremoney of marriage comprising of worship and garlanding of photo- 


Photographs “gg maag misifa, ara IG Tifa, dag ACY 


wazifa” garlanding each other and taking oath that as wife and husband . 


they would henceforth conduct towards each other—marriage so performed 
is legal—Husband after such marriage marrying for the second time commits 
offence under Section 494 of 1.P.C.2 A marriage to be valid, the tenents of 
each religion have to be kept in view so that a marriage would be valid 


only if the ceremony throuzh which it is solemnized is sanctioned by the 


of the Buddhist form of marriage having been recognised as a custom in the 
Particular caste to which th2 parties belong, their marriage according to 
Buddhist rites cannot bə treated as a valid marriage.’ Merely going through 
ceremonics with the intention that the parties be taken to have been married 
will not make them ceremoaizs prescribed by law or approved by custom.” 


with vedic rites. The proof of Panigrahan and Saptapadi is essential even 
amongst Sudra.” Impotence to be a valid Sround of defence, should be 


1. Smt. Bibbe y. Smt. Ramkali, AIR 1982 All. 248. 


3. ad Oe Jayant Jagtap v. Jayant Mahadeo Jagtap-and others, 1981 Mh. 


Ravinder Kumar y. Kamal Kanta, 1975 Rev LR 347, 
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Bhaurao v, State of Maharashtra, AIR 1965 SC 1964. 


Dolgonti Raghava Reddy, In re, (1970) 2 MLJ 193 : 83 315 ; 
Rabindranath y. State, 1967 An. WR oa : AIR: 1968 AWJ ; 
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9. AIR 1963 Punj 235 : AIR 1966 Him Pra 20. 
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continuous from the date of marriage upto date of proceeding.t Solemnization 
of marriage—essentials— invocations before sacred fire and Saptapadi— Absence 
ot either invalidates marriage.? If ‘the second marriage is not solemnized 
in proper form, no offence under Section 494, I. P. C. is committed as there 
is no valid marriage. A mere declaration by a person that he had accepted 
other party as his wife is nota substitute for sacramental form marriage.‘ 
The performance of ceremonies will be presumed if factum of marriage is 
established.” 

8. Registration of Hindu marriage.—(1) For the purpose 
of facilitating the proof of Hindu marriages, the State Govern- 
ment may make rules providing that the parties to any such 
marriage may have the particulars relating to their marriage 
entered in such manner and subject to such conditions as may be 
prescribed in a Hindu marriage Register kept for the purpose. 

(2) Notwithstanding anything contained in sub-section (1), 
the State Government may, if it is of opinion that it is necessary _ 
or expedient so to do. Provided that the entries of the parti- 
culars referred to in sub-section (1) shall be compulsory in the 
State or in any part thereof, whether in all cases or in such cases 
as may be specified, and where any such direction has been issued, 
any person contravening any rule made in this behalf, shall be 
punishable with fine which may extend to twenty-five rupees, 


(3) All rules made under this section shall be laid before 
the State Legislature, as soon as may be, after they ate made. 


(4) The Hindu marriage Register shall, at all reasonable 
times be open for inspection, and shall be admissible as evidence 
of the statements therein contained and certified extracts there- 
' from shall, on application, be given by the Registrar on payment 
to him of the prescribed fee. 


(5) Notwithstanding anything contained in this section, the 
validity of any Hindu Marriage shall, in no way, be affected by 
the omission to make the entry. 5 : 

: COMMENTS è 
Registration of Hindu marriages is provided mainly for the purpose 
of aerating oa easy proof. The marriage under this Act may be registered 


tion 15 of the Special Marriage Act (43 of 1954) and on such tegis- 
pene on marriage shall be deemed to be a marriage solemnized ane 
the Special Marriage Act (Section 18). Non registration will not invalid te 
the marriage. It is made punishable’ with fine. The marriage register 1s 

aama 
ne 
AIR 1965 Mys. 165. 
AIR 1970 Mys 201. 
1969 Mad LW (Cr) 257 (DB). 
ILR (1974) Cut. 882. 
Gurucharan y. Adikanda, AIR 1972 Orissa 38. = 
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whose Marriages require registration in the marriage register. In view of 
the provision in Section 8 (5) even the State Government makes tules for 
compulsory registration of marriages there can not be arule invalidating a 
marriage for want of registration. Even prior to Hindu Marriage Act, the 
then Siate of Bombay had enacted the Bombay registration of Marriages Act, 
1953, which has not been repealed since then. In Rabindra Kumar y, Smt, 
Prativa, it was held that the marriage alleged to have been celebrated according 
to Hindu rites—Charge under Section 494, I-P.C.—Nature of evidence required 
—proof—the entry of marriage Register is sufficient proof of the marriage 
having been celebrated according to Hindu Rites. 


Restitution of Conjugal Rights and Judicial Separation 


3. Restitution of conjugal rights —*[(1)] When either the 
husband of the wife has, without reasonable excuse, withdrawn 


*[Haplanation— Where 2 question arises whether there has 
been reasonable cxcuse for withdrawal from the Society, the 


burden of proving reasonable excuse shall be on the person who 
has withdrawn from the society], 


“[ (2) *¥* * 1. 

SYNOPSIS 

1. Retrospective Operation of the Act. 

2. Restitution of conjugal rights, 

3. Withdrawing from the Society of the other. 

4. Matrimonial home. 

5. Reasonable excuse for withdrawal from society. 

quteasonable excuses for Withdrawing from the Society of the other 


7. Conduct of parties, 
8. Burden of Proof and evidence. 


en 
1. AIR 1970 Tripura 30, 


- Figure (1) Omitted by the Marriage Laws (Amendment) Act, 1976. 
x 


3. Explanation inserted by the Marriage Laws (Amendment) Act, 1976. 
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9. Form of the decree and mode of execution. 
10. Decree and subsequent separation. 
11. Effect of decrec. 


_ 1. Retrospective operation of the Act.—A statute relating to matters 
of procedure operates retrospectively, unless otherwise provided, but that 
one affecting vested rights or the question of jurisdiction of a Court does not 
operate retrospectively and its operation is prospective, unless the contrary 
is by express provision or by necessary intendment. 


If either of the spouses refuses to live with the other the remedy for the 
aggrieved party isto bring a suit for the restitution of conjugal rights. This 
is the rule of Hindu Law. The Hindu Marriage Act provides for the same 
rules of restitution of conjugal rights. For jurisdiction and procedure see 
Section 19 to 28 below. 


2. Restitution of conjugal rights.—Suits for restitution of conjugal rights 
were not contemplated by Hindu Law proper. The concept of the existence 
of the Courts power to give this relief was borrowed from English Law. 
To maintain a petition under Section 9 for restitution the other party must 
have left the peiitioner or withdrawn from cohabitation without reasonable 
excuse. The Court that can take cognisance of the petition is District Court 
as defined in Section 3(b).* The existence of a separation agreement is no 
bar to a petition for restitution of conjugal rights.* Deprivation of either 
spouse of conjugal company of the other is as much common in the one sex 
as in the other and is due frequently to trivial as well as grave reasons. In the- 
interest of institution of the marriage on which depends the stability of any 
civilised states, some safeguards should be provided against two hasty separation 
and remedies made available for approachment and reconciliation. Either 
spouse can institute proceedings in Court for directing the other spouse to 
give back the conjugal society which has been unreasonably withdrawn. In 
the matter of breaking of conjugal rights it may happen in a particular case 
that the petitioner is more guilty than the respondent in matter of creating 
causes and circumstances which forced and justified the latter from breaking 
away from the petitioners company, and if the Court comes to the conclusion, 
it is so, it willnot decree restitution. Where in a suit for restitution of conjugal 
rights the validity of the marriage itself is disputed, the Court must find that 
the necessary rites and ceremonies have been performed without being contents 
nearly with a finding that the marriage had taken place.“ Even where rela- 
tionship as husband and wife is denied the Court will determine whether 
there is such relation and decide whether a decree for restitution should be 
granted.’ 


3. Withdrawing from the society of the other .— In order to sustain a 
petition for restitution of conjugal rights, itis neces sary to establish that the 
respondent has withdrawn from the society of the petitioner. The society 
means conjugal society. Where by working conditions of the wife and the 


1, Balwant Singh v. Sardarni Balwant Kaur, AIR 1957 Pepsu 1 (DB). 
2. Thirumal Naidu v. Rajamal, (:967) 2 MLI 484 : 80 Mad LW 472. 
3, Sushila Devi v. Madhusudan, ( 97:) SCWR 538. 

4. Kuntadevi v. Kaluram, AIR 1963 Punj 235. 


5, Gurdia Kaut Yumuk tegen ALR APST EMR ASS. 
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impli rived at between the spouses the wife had taken 
ne in Soha a A an place: and the husband had at all times access 
to the wife andin fact had lived with her at that place nag no virtual 
withdrawal by the wife from the society of the husband. : a a eee or 
enforced separation necessitated by the service condition of j e Wi ki and 
unavailability of service at the place where the husband resi ed. : here 
even at ihe date of marriage the wife was in employment far away rom the 
place of residence of the husband and for four years both © ea used to 
live together and cohabit during vacation or holidays and later on she 
resigned her job and lived with the husband but due to some unhappy develop- 


i i re |: ing during vacation and 
to go and reside with her husband where le was serving 
other holidays, it could not be said that the wife had withdrawn from the 
society of the husbaad.? Waere a husband and wife are living in the same 


society.“ Nor can the question of the wife 
husbandarise where the Spouses had not been 
monial home should be set up.* 


Where in an application by husband the wife raises the defence of 
desertion by the husband by going away to another piace and the husband 
proves that even beiore his going away the wife refused to join -him for 


establishing a home, the defeuce of the wife should not be entertained and 
upheld.¥ Habitual nagging of wife by husband’s parents, though no cruelty 
was asctibable to husband, the wife could not asked to return to the family 


1. Pravinben y, Sureshbhai, AIR 1975 Gu j. 69. 


2. Mirchumal v. Deyi Bai, AIR 1977 Raj 113. 
3 


. Smt. Sandhya Bhattacharjee v, Gopinath Bhattacharjee, AIR 1983 
Cal. 161 (DB). 


4. Rameshchandra v, ‘Premlata, AIR 1979 MP 15 ; Ratnaprabhabat v. 
Sheshrao, AIR 1972 Bom 182. 


5. Garg v. Garg, AIR 1978 Delhi 296, 303, 


6. Shakuntlabai v, nak cti ifveP by PS EI Pannahatal, 
ATR 19643 preteen AER POGINEP RFS Isa v, 
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home to stay with husband and his parents and hence petition for conjugal 
rights by the husband must fail." The wife who deserted husband on his 
failure to supply money demanded of him and further wife failed to proye 
maltreatment, turning her out of his house, and livingin adultery by husband, 
he petition for restitution of conjugal rights was allowed.* 


i 4. Matrimonial Home. - The main objectives of the Hindu Marriage were 
praja (Begetting of male progeny to cater to spiritual needs) and Dharmasampathi 
(Discharging duties of Dharma including social responsibility). A Hindu wife 
on marriage passed into her husband’s family. The relationship between 
- the spouses imposed a duty on the husband to protect his wife, to give her 
home, to provide her with comforts and necessity of life. It enjoined on the 
wife the duty of attendance, obedience to the husband and to live with him 
wherever he chose to reside.* Even today this duty is as much a rule as it 
ever was.‘ In’ early times the husband was the bread-winner—The wife 
stayed at home. Therefore the husband decided the locus of the matrimonial 
home—The wife had little or no voice init. Social and economic life of the 
Hindus has however undergone changes With the passage time. A wife 
may have to live by herself, while the husband is living at a place where 
he can not take his wife with him. Again the husband may not always be 
the only or. even the chief bread-winner of the family—The wife also may 
have lad to take employment at another place and may earn even more 
than the husband. Or it may be that the husband is without a job and the 

wife alone is the earning member. Yet again there may arise case is of - 
women having a child or children by an early marriage while being employed 
and contracting a second marriage. In situations like these questions such 
_asthe husband’s, right to insist on. the wife giving up her job and stay with 
‘him and the wife’s right to participate in the choice of a matrimonial home 
have come up before the courts. The decision in Kailash Wagi v. Ayodha 
Prakash,® seems to hold that even in such situations the husband has a right 
to decide the matrimonial home must be at the place where he happens 
to reside and the wife should resign her job and come to live with him there” 
suggesis that on general principles, the husband acting bona fide is entitled 
in law to determine the locus of the matrimonial home in such cases. In 
Shanti Nigam v. Ramesh Chandra N igam,” it is held that where wife feels 
that it is necessary for her own upkeep and bringing up of her children that 
she should work, the decisive voice must be her own and if there is disagree- 
ment on the point between the spouscs the husband can not compel her to 
take a different line and the court can not grant restitution of conjugal rights 
in his favour. The basic principles on which the location of the matrimonial 
home is to be determined are based on the common conveniences of the 
spouses and balance of circumstances, that the principte that the wife is not 


1, AIR 1979 Orissa 85 (DB): Rabindranath Brrik v. Pramila Bala, 
(1979) 47 CLT 182 (DB). 
2. Malkiate Kaur v. Phuman Singh, 1979 Hindu LR 229 (Pun)). 


ine _ Gurdeep Singh, AIR 1973 P&H 134; Pothuraju v. 
2 Se AR 1965 AP 407 : Radha Krishnan v. Dhan’ Laxmi, AIR 


‘Mad 331 : (1975) 1 MLJ 439. ` 
4. coher A aes Kisan, (1976 42 CLT 725. 
5. 1977 HinduLR175(FB. as . 
6. Surjit Kaur v. Ujjan Singh, (1978) 80 Punj LR 693. 
7. (1971, All LJ 67. 
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i separate residence and maintenance except for Justification and Other. 
Sie the ms are expected to live together in the matrimonial home is onl 
where the wife depends on the husband financially. Where the circumstances 
are equally balanced in favour of the wife and husband then there would be 
a stalemate and neither of them would be able to suc the other for restitution 
of conjugal right. Deihi decisions overlooks the fact that the Hindu Marriage 
still not wholly secular and carries much religious significance. Relaxation of 
the ancient rule needed in the case of working wives who are better Situated 
than their husbands to choose the place of the matrimonial home does not call 
for a repudiation of the rule itself. _ The concepts of Protection of the 
husband are not inelastic and rigid which can not moulded in the contest of 
Present day conditions and needs of the society.* Nor is it useful to invoke 
the analogies of English Law in this matter in view of the differences in the 
conditions and culture of the socicty.? In Roshanlal v. Basant Kumar, 8 it is 
pointed out that generally speaking the husband being the wage earner has the 
right to say where he would keep his wife, though this does not mean that 
the wife has absolutely no say in the matter. Like all reasonable people both 
parties should amicably decide as to the place of their Joint residence, whether 
in the parental house of the husband or in a separate residence. If either of 
them assumes an unreasonable stand which necessarily results in Separation 
between the spouses, it would be that party that should be condemned as guilty 
of desertion. 


_ 5. Reasonable excuse for withdrawal from society.—A petition for resti- 
tution of conjugal rights is _ not maintained on the ground of withdrawal 


‘sedly used. It is Something less than ‘justification’ and Something more than 
mere whim, fad, or brain wave of the respondent. It is fact which is to 
be determined with reference to the respondent’s state of mind in the 
particular circumstances of each case.“ Ifthe court comes to the conclusion 
that there reasonable grounds for the Withdrawal and that the respondent 
will justified in living away, such justification is due to the respondent or 
other circumstnces. For which the petitioneor is responsible, the petition 
Will be dismissed under this Section read with Section 23." The acid test is to 


ad out whether the conduct of the petitioner has being such as to render if 


‘use’ must be “grave and Weighty” or as it is sometimes said “ rave and 
convincing” and that it may be disting. from a matrimonial offence, ©“ 
l. Mirchumal y, Devibai, AIR 1977 Raj. 113, 116, 


2. See Sushila Deyi V.-Madhusudhan Kisan, (1976) 42 OLT 725. 
3. (1967) 69 Punj LR 567, 


4. Sadhusingh y, Jagdish Kaur, AIR 1969 p 
Syamanthaskamani, (1976) 2 Kant LJ 361. 
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The following grounds have been recognised as valid grounds for 


separate living disentitling the others spouse to a decree for restitution of 
conjugal rights. : — 


(a) Grossly indeccnt behavior. 


(b) Extra-vagance of living on the part of the wife affecting the 
financial position and prospects of the husband. : 


(c) Excessive ¿drinking carried to such degree as to render it impos- 
sible for the duties of married life to be discharged. 


(d) Persistence in a false charge against the respondent of having 
committed an unnatural offence. a 


(e) Refusal of marital intercourse without sufficient reason.” - 


(f) Apprehension of violence: due to development of insanity in the 
petitioner. 


(g) Agreement to live separate,’ 

(b) Misconduct approaching cruelty but following short of it.* 
(i) Imputation of unchastity persisted in by the husband.” 

(j) Cruelty.° 


G v. G 1939 p 32. 


Devis v. Devis, 1918 PC 85; Jagdish Lal v. Shyama Madan, AIR 
1966 All 1506. 


C£ Chinnaperumal v. Mariyee, AIR 1976 Mad 179. 


Mst. Gurdey v` Sarwan Singh, 1959 Punj 162; Shanti Devi v. 
Babbi Singh, AIR 1971 Delhi 294 ; Krishnamurthy v. Shyamanthaka- 
mani, supra. 


Sara Abraham v. Pyli Abraham, AIR 1959 Ker 75; Premi v. 
Dayaram, AIR 1965 Him Pra 5; Kusum Lata v. Kamta Prasad, 
AIR 1965 All 280 ; Revanna v. Suseelamama, AIR 1967 Mys 165; 
Bajo Date v. Aloka Jaw, AIR 1969 Cal 477 ; Sumanbai v. Anandrao, 
AIR 1976 Bom 212; Sushil Kumari v. Prem Kumari, AIR 1976 
Bom 321; Karnail Singh v. Bhupinder Kaur, AIR 1973 P & H 19; 
Mohinder Kaur v. Bhagram, AIR 1979 Punj 71; AIR 1967 Punj 
397 ; AIR 1963 Punj 242. 

Siddalingayya v. Smt. Lakshamma, AIR 1968 Mys 113; Dalip Singh 
v. Paranjit Kaur, 1971 Cur LJ 584; Pramilabala v. Rabindranath, 
1976 (2) CWR 930 ; Ashwini Kumar v. Swatantar, (1978) 80 Punj, 
LR 573; Shanta Wadhwa v. Purushottam Wadhwa, 1979 Mak LI 
661 (DB) ; Smt. Sulochana ~. Ramkumar Chauhan, AIR 198: All 
78 ; Medashetti Satyanarayan v- Medashetti Veeramant, AIR 1981 
AP 123 (DB) ; Siraj Mohammed Khan v. Hofizunnisa, AIR 1981 
SC 1972; Smt. Krishnamram Vv. Chunilal Gulati, AIR 1981 P & H 
119 ; Parasram v. Kamlesh, AIR 1982 P & H 60 B); Smt. Pushpa 
Rani v. Krishanlal, AIR 1982 Delhi 160 ;. Smt. wanti Chandhok 
v. O. N: Chandhok, AIR 1982 Delhi (NOC) 11l; Smt. Gurubachan 
Kaur v. Sardar Sawaran Singh, AIR 1978 All 255 ; Jia Lal Abrol V. 
Sarla Devi, AIR 1978 J & K 69 (FB) ; Smt. Indu Gupta v. Rajeshwar 
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(k) Financial difficulty of husband and comfortable Position Of wif 
in employment at another place. 3 


(l' Husband insisting on wife taking non-vegetarian diet and to 
drinking habits, ? 


(m) Husband ‘issuing to wife’s father and other relations invitations 
for another marriage by him.’ 


(n) Respondent’s working necessary for upkeep and bringing up other 
children by a previous marriage.* 


(0) Husband living with another woman and having sexual relations 
With her.’ 


(p) Abandonment of wife by petitioner for a long time.® 


(q) Husband’s falsely alleging that wife hac married again and is 
living in adultery.” i 


(r) Impotency of either spouse.—In matrimonial cases, impotency of 
the husband has been understood as meaning his incapability to consummate 
the marriage to have conjugal intercourse, which is one of the objects of 
the marriage. A sterile Person need not necessarily be impotent. In some 


(Contd. from p. 35) 
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(1975) 1 MLI 439 : 1975 Mad 331.” adhakrishnan v. Dhanlakshmi, 
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Ibid. 
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APLI 207 ; Cf. Tshwari Devi v. Mathe D: Ai (7 39: 
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Where the respondent suffering from the disease of yaginismus and coitus and 
complete penetration was not possible, impotency is to be presumed.+ Wife 
with artificial vagina of three inches depth and wife was not capable of sexual 
intercourse and as such the husband could not consummate marriage as 
penetration was only for one inch or so. Such an imperfect and partial 
intercourse is not consummation.? The effect of prolapse of uterus of the 
wife leading in non-consummation of marriage is impotency. The question of 
curability is immaterial. * 

(s) Insanity or epilepsy of either spouse.—If the wife is suffering from 
recurrent attacks of epilepsy even before marriage the husband withdrawing 
from the society of the wife is justified.* The factum of suffering of wife from 
incurable schizophrenia is just ground for the husband to wishdraw from the 
society of the wife.* 


(t) Adultery by either spouse.° 
(u) Sodomy by husband.” 


6. Unreasonable excuses for withdrawing from the society of the other 
spouse.—(a) Mere frivolity, levity or even impropriety, falling short of 
adultery and giving no reasonable ground for belief that it has been com- 
mitted. 

(b) Mere frality of temper and habits which are distasteful to the other 
spouse, even though as the result of neurosis. 


1. Samor Roy’ Choudhary v. Smt, Shigdha Roy Choudhary, AIR 1977 
Cal 213 ; Rajendra Prasad v. Smt. Shaniidevi, AIR 1978 Punj 181: 
79 Punj LR 514 ; Shri Ashokumar Ahluwalia v. Smt. Nirmal Kanta, 
1978 Mah LR 1 (Delhi) : 1978 Rajdhani LR 36. 
2. Smt. Sushila Agarwal v. Vijaykumar Agarwal, AIR 1982 Delhi 272 ; 
AIR 1982 Bom 400. 
3, P. Appellant v. K. Respondent, AIR 1982 Bom 400: AIR 1967-Mys 
165; AIR 1967 Orissa 80. 
4. Roshanlal v. Smt. Kadembare, 1979 Rev LR 8 : 81 PLR 232. 
5, Smt. Asha Shrivastava v. R. K. Shrivastava, AIR 1981 Delhi 253; 
- Smt. Rita Roy v. Siteshchandra Roy, AIR 1982 Cal 138 (DB). 


6. 1965 MPLJ 529 ; 1962 MPLJ (Notes) 90; AIR 1963 Mys 118; AIR 
1962 Punj 183; 1958 MPLJ. (Notes) 97;70 Punj LR 691 ; ILR 
(1969) 1 Punj 251; (1968) Cur LR 442; AIR 1967 Punj 397; 
AIR 1970 Cal 266; AIR 1966 MP 130; AIR 1969 Mad 235 (DB) ; 
AIR 1967 Mad 85; (1975) 2 APLJ (HC) 243 (DB) ; Lalita Devi v. 
Radha Mohan, AIR 1976 Raj 1; Smt, Sulochana v. Ramkumar, AIR 
1981 All 78; M. Akkamma v. M. Jagannatham, AIR 1981 AP 269 
(B) (DB) ; Sardarsing v. Smt. Resham, AIR 1982 All 52 (C); Smt. — 
Pushpa Rani v. Krishnalal, AIR 1982 Delhi 107 (B) ; Soundarammal 
y. Sundra Mahalinga Nadar, AIR 1980 Mad 294 ; Dr. Sarojkumar 
Sen v. Dr. Kalyan Kanta Roy, AIR 1980 Cal 374 (DB) ; Smt. Sulekh 
Bairagi v. Prof. Kamla Kanta Bairagi, AIR 1980 Cal 370 (DB); 
Binod Anand Lakra v. Smt. Belulah Lakna, AIR 1982 Pat:213 (SB); 

Smt. Swayamprabha v. A. S. Chandrasheker, AIR 1982 Kant 295 — 


(DB). 
7, K.V. Ravanna y. Suseelama, AIR 1967 Mys 165. 
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(c) Habits of intemperance even if Prolonged and accompanied by untrue 
accuSations and hysterical outbursts. 


(d) Existence of differences on account of the wife’s inability to a i 
the step-children. y to agree with 


(e) Discovery of premarital misconduct which has not resulted in pre 
nancy with another man at the time of the marriage. 8 


(f) Development of insanity after marriage which does not give ri 
reasonable apprehension of violence. 8lve rise to a 


(g) Agreement between husband and wife to live separately.} 

(h) Mere povertyfor non-earning condition of the husband.: 
KO) Husband’s failure to find independent livelihood for himself and his 
ife. - 


(j) Non-payment by husband of interim maintenance.“ 


(k) Acceptance by wife of service with ? 
arent Roe by, ithout husband’s consent at a place 


(l) Mere consumption of alcohoi.° 


Tesidence of aged Parents with the husband does n i 

vith the ot create circu 
snough to subvert the wife’s right of Consortium, the wife has ue sa to 
eparate residence with the husband away from the parents.° Where the 


from his Society without reasonable cause.’ 
C | I use.” Where tt i 
mr was guilty of undermining the atmosphere of kang ee nal bad 
wi au reasonable excuse withdrawn from the Society of the hu abe da 
gainst the wife for restitution of conjugal rights is proper.” A pre 


80 LW 422 : ILR (1968) 3 Mad 275 ; Pothuraju y. Radha, AIR 1965 
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marriage agreement that husband should live in wife’s father’s house can not 
furnish a ground for restitution as wife is bound to liye with her husband 
wherever he resides.+ Atrivial hardships and differences which are incidently 
to the ordinary wear and’ tear . of married life, can not be viewed as reasonable 
excuse for one spouse withdrawing from the society of the other.” If the 
wife has refused to go to her husband to establish home even before his 
departure to another place she can not raise adefence of desertion by the 
husband in an application under Section 9.’ A suit by wife for maintenance 
on the grouad of husband’s cruelty was compromised and the parties lived 
together. A subsequent conduct of husband though not amounting to actual 
cruelty was not such as to create confidence and enable her to live with him. 
Application by husband for restitution of conjugal rights was held to be not 
bona jide.* In proceeding under Section 9a husband alleged hardship as he 
has been deprived of the company of both the wives, can not be taken into 
consideration in giving effect to provision of law which does not present any 
ambiguity.* The grievances of normal incidents of married life like husband’s 
demand for money cr his taking away of ornaments can not be regarded as 
reasonable excuse or cruelty.° If the husband declines offer of wife to live 
with him and only insisting that wife should go and live with his parents can 
not. furnish the husband a ground for restitution of conjugal rights.” An 
application for restitution of conjugal rights by husband after ten years from 
withdrawal by wife from his society without satisfactory explanation is not 
tenable.* The allegation of the wife that she does not like her husband or does 
not want to live with him because he is too poor or is otherwise not fit to be 
a proper life companion for her, can not be considered as a reasonable 
excuse.” If the wife accepts service without husband’s consent at place 
different from husband’s home to augment husband’s family income. And the 
husband calling upon her to live service and live with him at his place to 
which the wife refused to obey but requested him to come and stay with her, 
_ assumes withdrawal without reasonable excuse by the wife from the husband’s 
society.t° In a case where there has been no completed act of sodomy but a 
mere request by the husband for participation by the wife and wife’s refusal 
can not be pleaded asadefence to the husband’s application under Section 
9.41 Ifthe husband’s income is sufficient to maintain. the wife comfortably the 
wife’s contention that she would not live service to reside with the husband, a 
reasonable inference could be drawn that she had withdrawn her husband’s 
society without reasonable excuse.1* A single instance of quarrel between the 
husband and wife is not sufficient reason for the wife to live away from the 
husband.t® If the wife refuses to obey the decree passed against her for 
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itution of conjugal rights she is not entitled to claim any maintenance and 
the- defaulting cui was held to have withdrawn. from the society of the 
other without reasonable excuse. z A wife stayiny away from „her husband on: 
the ground that he refused to migrate to her native place is Considered as 
unreasonable excuse.” Where enforced separation was necessitated by the 
service condition of the wife and unavailability of Service where the husband 
resided and the husband had at all times access to the wife 1 was held that 
there was virtual withdrawal by the wife from society of the husband.* 


The court is to be guided. by the fundamental and basic rule that it is the 
Tight of each spouse to have the society and consortium of the other. So long 
as the residence of the aged parents oi the husband under the same roof with 
him is not provocative of creating circumstances grave enough to subyert the 
wife’s right to consortium of her husband, the wiie has no right to Separate 
residence with her husband away from her parents. A woman of modern 
times is entitled to insist that her husband should ireat her with dignity and 
self-respect befitting the status of a wife and that her iiie with her husband will bè 
peaceful and happy. Even ifthe husband satisfied the condi:ion Stipul ated in 
Section 9 (1) the Court wili stiil have discretion to grant or deny the relief of 
restitution, depending on the circumstances of each other.’ A mere temporary 
withdrawal by the wife from the Society of the husband does not amount to 
Withdrawal from society permanently.° Both the parties were misbehaving 
with each other and were critical to each Others actions. In many marriages 
each party can, if so wills, discover many a cause for complaint but such 


wranglings can not be said to amount to cruelty, nor would it be sufficient to 
Show that the other Spouse is whimsical, exacting, in-considerate and irasci- 
ble. In compatability. of temperament, negligence or want of affection, 
wounding the feelings of other or expression of hatred or the like would not be 
regarded by themselves, as Cogent grounds for relief. Meanness, stinginess, 


amount to cruelty. The court hag to bear in mind that husband and wife are 
made for each other and there is no question of gi 


not be characterised as 
7. Conduct of relicf.® 

sugal rights coon Parties.—No law can parmit a decree for restitution of 
eae ents against a wife where the wife is not directed to resume 
cohabitation with her husband, but directed to live with the parents of the 
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2. AIR 1973 Punj 355. : 

3. AIR 1975 Guj 69 : 1975 Hindu LR 235, 
4. AIR 1974 Ker 124 (DB). 

5. AIR 1972 Mad 247. - 


6. Rameshchandra v. Smt. Premlata bai, AIR 1979 MP 15 (DB). 
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husband even ifthe husband does not reside with them. The decree that can 
be passed is that the wife do render her marital obligations towards her husband 
and not that she should remain asa domestic servant with the parents of the 
husband. Application by the husband for restitution of conjugal rights 
filed long after wife had left to petitioner andihad even obtained order for 
maintain under Section 488, Cr. P. C. (Old)—Application is liable to be 
dismissed on the ground of delay.” Where. the wife was being kept in illegal 
confinement by the husband, his petition under Section 9 would merit dismissal. ° 
An unexplained cohabitation after knowldge of the alleged adultery, the other 
spouse can maintain petition for restitution for conjugal rights.* ‘Cruelty’ 
whether physical, legal or mental is good defence in petition, for restitu- 
tion for conjugal rights. The conduct of husband or wife, subsequent to with- 
drawal by one from the society of other may at the most be relevant evidence 
to indicate their intentions or may be taken into consideration for appreciation 
of evidence led in proof of excuse or excuses advanced for said withdrawal 
but the same cannot be used to justify withdrawal. Where the husband 
physically tortures his wife by burning her hand with boiling water and also 

mentally tortures her by filing false complaint, niaking serious allegations 
of her unchastity, the wife is fully justifiedin bidding good-bye to his hearth 
and home and seek asylum for her safety and security under the roof of her 
parents. In such case husband’s claim for restitution of congujal Tights is not 
justified.° Where the husband in his petition under Section 9 assailing wife’s 
chastity and modesty and alleging that he took proceedings under Section 100 
Cr. P. C. (Old) for search of his wife in house of P. and reiterating them in 
his statement on oath allegations amount to mental tortures to wife within 
the scope of thé word ‘Cruelty’ and are bound to cause reasonable apprehension 
in mind of wife that it would be harmful for her to live with her husband. 
Allegations of faithlessness and loose sexual life of wife as made by husband 
do not fitin with his desire to live with her and decree for restitution of 
conjugal rights against wife, set aside.” Normally, a Hindu wife could not 
bid good-bye to her husband unless she is compelled by oppressive circumstances 
of intolerable cruelty on the part of her husband. Where a wife had been 
countenancing the persisting cruel treatment of the husband with patience and 
tolerance for long period of 8 or 9 years, there is no ground as to why with- 
out any rhyme, or reason she should leave her husband and be left in the lurch 
in this world by becoming a parasite either on her brother or father. Held 
on evidence that wife had withdrawn'from the society of the husband for a just 
cause.* The question of mental cruelty should be decided in the light of norms 
of marital ties of the particular society to which the parties belong, there social 
values, status of the parties, environments of the parties, etc.” 

8. Burden of proof and evidence.—In a petition for restitution of conju- 
gal rights the onus is on the petitioners: who can succeed only on the strength of 

1. ‘AIR 1965 J & K 95. (DB). 

2. AIR 1962 Punj 195. 

3. “AIR 1959 Punj 162. z rT ce : ; 

4. 85 Mad LW 484 ; (1972) 2 Mad LJ 77. ; 

5. AIR 1973 Punj 134 (DB). Cy ex 

6. AIR 1973 Punj 19. ms 
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his own case and not on the weakness of the defence set up.' The Petitioner 
has to satisfy the Court that the other spouse had w ithdrawn trom con jugal 
Society without reasonable excuse.: The respondent caa build an argument 
On the petitioners admitted case.* The petitioner, however, cannot take 
advantage of the weakness of the other party.“ Conduct cubseyuent to Withdra- 
wal from conjugal society cannot be used to Justify the withdrawal.: Letters 
between the spouses should be understood in tle background in which the 
are written and not to be construed as if they are Precedents or statute.® If 
the petitioner proyes Withdrawal from con Jugal society by the respondent 


Petition for restitution of conjugal rights Wherein onus or proof. is on the 


petitioner and not respondent. Petitioner can not- succeeded merely because 
wife’s defences had not been .established.* In a petition for resiitution, the 


the evidence given by the wife in respect of the alleged acts of violence. ° It 


the court of cruelty. If the husband demanaed moni ife’s fati the 
husband’s parents refused to revel monies from wife’s father that th 
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1962 All 447 = Kanna v. Krishnaswami. AIR 1972'Mad 247, ” 

5. Surinder Kaur vy, Gurdeep Singh, AIR 1973 P & H 134. ~ ; 

6. Manjula y, Zaverila, AIR 1975 Guj 158. ` PE a ; 

7. Ibid. arts Cae EOS KE 

8. AIR 1965 Cal :62 (DB), AG i, EEE 

9. AIR .966MP 166 (Dp), RUT NST SEM hg 

10. 


ILR (1963) MP 917 : 1964 MPLJ 147; T EAER] 
11. AIR 1963 MP 10 (Dp), PAE LL wed 


ss a M p 784 (DB), aa Math Collection. Digitized by eGangetri 


` 
a 


a 


S. 9—Note 8] RESTITUTION OF CONJUGAL RIGHTS 43 


with very unkind word, and the fact that the husband did not at all reply to 
the wife’s letter written by her from her brother’s house until the wife had to 
send a lawyer’s notice. It would be exaggeration to say that this conduct on 
the part of the husband and his father could have resulted in such mental 
torture to the wife as would justify the court concluding that legal cruelty 
had been established. In a proceeding under Section 9 when the validity of 
marriage is challeaged even though performed with Vedic Rites, there must 
be proof of panigrahan the Sap:apadi ceremonies and no presumption that 
essential ceremonies were performed can be drawn.” In the absence of evi- 
dence of valid marriage, no presumption regarding its validity can be raised, 
Such presumption can be raised -only where it is established that the marriage 
was duly solemnized but some unessential ceremonies were not performed 
or there was some defect in the completion of the ceremonies.* In a petition 
under Section 9 the defence of maltreatment has been alleged by the wife the 
burden is on respondent wife to prove it.* Failure on the part of wife to prove 
«just cause” for staying away from husband and also cruelty towards her by 
the husband would entitled the husband to a decree for restitution." [na case 
where. after five years of separation the husband files an application for 
restitution of conjugal rights. It is not safe to deny the relief on the basis 
ofthe sole and uncorroborated evidence of the wife in support of her allega- 
tions that the husband had made accusation against her chastity that he 
kad been impotent and that there had been cruelty, it being not impossible 
for the wife to produce some evidence in that respect. In general corrobora- 
tions of her own evidence.” The wife left her husband and never returned 
to him, even in court the respondent husband had tried to get her back. Even 
through Panchayat but failed. The wife also failed to prove that she was 
maltreated and driven out of his house. On the other hand the husband 
had proved that the wife had withdrawn herself from his society without 
any reasonable cause and simply because he could not give any reason as 
to why his wife left him, it would not disentitle him to his rights under 
Section 9.” In a proceeding under. Section 9 by the husband the onus lies 
on husband to prove allegations and defence of wife will not be sufficient to 
entitle the husband to obtain relief.” Where a respondent first pleaded 
that he had taken a divorce and subsequently pleaded that the petitioner was 
not legally married to him, the burden is on the respondent to proye that 
there was no valid marriage.” The initial burden to prove the allegation on 
the basis of which a decree for restitution is sought on the petitioner who 
comes to the court.2° However, the burden of proof when both the parties have 
laid evidence pales into insignificance."* In order to avoid monthly payment 
of maintenance order secured under Section 488, Cr. P. C. (Old) by the wife 
and the husband filed petition for restitution of conjugal rights when wife had 
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become blind and too:old to perform conj gal rights, it was held that husband, 


was guilty of legal cruelty to his wife and failed to` establish that wife had. 


willing to keep the wife-in his house, the burden lies on wife to Prove that there, 
were valid grounds for her withdrawal from her husband S. company.” Petition 
for restitution of con jugal rights can not be refused if it shown that respondent 


has reasonable excuse for withdrawing from the society of the petitioner,* 


excuse, 


The Explanation has not altered the Scope and ambit of sub-section 


(1) before its amendment.‘ The Explanation is retrospective in operation.® 
9. Form of the Decree and mode of execution.—Though the object of a 


decree 


Would’ mean ‘that wife is unwilling to join husband, 6 Though a decree for 
restitution of conjugal rights may be passed against a wife it is: not nowadays 


enforced 
answer to an application under Cr, P: C. for maintenance.7 


_ A passing o 
restitution of conj 


by the Courts.” Non. compliance, with a. decree will be a good 


maintenance and while in default he applied for stay of the petition 
3 t would. not srant. stay where reason for such failure was not satis- 


1S not valid.” The restitution of Conjugal rights decree was appealed to the 


High Court Instead of before District J udge atid no obj 


its jurisdiction. The decree. rendered jn appeal cannot be held to be a 
nullity.!" The husband’s petition or restituti ‘conjugal rights under 
lusbé petition for r stitution of - conjugal -rights un ; 


1975 Hindu. LR 446 (Pun), 
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Section.9 and wife’s petition for judicial separation under Section 10 were 
dismissed by common judgment and decrees in both proceedings are separate 
and the husband not having appealed from dismissal of his petition is barred 
by res judicata in ¿getting a decree in his favour: in wile’s appeal against the 
dismissal of her petition for judicial separation.+ A suit unawr Section 9 was 
decreed ex parte in favour of husoand. The suit forthe same cause by wife 
was filed subsequently and husband pleading res judicata in amendment 
application filed after framing of issues. It was held that the suit was barred 
under Section 11 of C. P.C.* The recording of satisfacion of decree on the 
basis of statements of parties in court that they were willing to live together 
does not tantamount -to restitution of conjugal rights. There must be resump- 
tion of conjugal duties in fact.? Where pending appeal from the decree for 
restitution of conjugal rights the sole respondent dies right to prosecute appeal 
does not survive.“ The dismissal of husband’s petition for dissolution of 
marriage was dismissed as the husband failed to pay the interim maintenance 
ordered under Section 24 was held illegal.” : 


The judgment by competent court exercising matrimonial jurisdiction is 
judgment in rem.” 

The non-payment of interim maintenance directed by the court during 
appeal would not fall within the ambit of ‘cruelty’ so as to set aside the 
decree for restitution of conjugal rights. Even so, it cannot be held that the 
wife has reasonable excuse to withdraw from the society of the husband.” 


A decree obtained by husband for restitution of conjugal rights remaining 
unsatisfied, the husband filed a petition for divorce, wherein the wife admitted 
non-compliance of the decree for more than two years but took a plea that 
the husband entered into another marriage. The trial court held that the 
factum of second marriage was not proved and accepted the petition and a 
decree for divorce was passed. In. appeal by wife a single judge of the High 
Court reversed the finding and dismissed the petition for divorce. The husband 
then filed Letter’s Patent appeal, wherein it was held that finding of fact 
arrived at by. the single Judge was wrong and hence it wasi liable to be set aside 
for want of pleadings as to the form of marriage and custom and evidence 
thereon.* 

Where the. wife alone has a job which is also a good job and the husband 
does not have sufficient. income. It cannot be said that ‘the husband:has a. 
right to decide that matrimonial. home must be at the place where he happens 
to reside and the wife must resign her job and come to:live with him there. 
It would be difficult to say. now that there is any custom which obliges an 
earning wife to resign the “job and join the husband'even though on merits it 
is she who is better placed to choose the place of matrimonial home rather than 
husband.” 
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Where the earlier decree passed for restitution of con Jugal righis dy the 
husband is in force, petition by wife for the same relief Contendiag that husband 
Should come and Stay with her at the Place of her service away irom the 
husband is not maintainable.t 


Where delay in filing petition under Section 9 is caused because of efforts 
made to secure society of other spouse, relief cannot be refused on the ground 
of delay.* The “dismissal of earlier petition for non-paynent of litigation 
expenses does not bar subsequent petition,® 


10. Decree and subsequent Separation. ~Where the decree for restitution 
of conjugal rights has been Satisfied by the Pariies coming together and 
living as husband and wife, the fact that subsequently one of the spouses has 


withdrawn his or her company from the other without reasonable excuses is 


no ground for executing the former decree which had been satisfied but the 
Temedy is to institute another suit for restitution of con Jugal rights. 


11. Effect of decree,—Ip view of the special jurisdiction Conferred on 
tke special Court under the Act and ia view of the judsin nt readered by it being 
a Judgment in rem any prayer for a decision on the right to get maintenance 
1n an Ordinary civil Court will have no effect ia the face of the decision rendered 
by the Court uadzr the Act and the special Court can restrain the Proceedings ia 
the Givil Court. Where a decree has been granted in favour of wife for 
restitution Of conjugal rights, the Court can grant permanent alimony to her 


Jasmel Singh y, Gurnam Kaur, AIR | 975 P &H 225, 


or 
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would not prevent the availability of statutory defence.» Whenever the peti- 
tioner comes into Court with a prayer fur the restitution, it is legitimate for 
the Court to expect an answer to the question as to why the respondent has 
deserted the petitioner. Mere bald statement by the petitioner that the res- 
pondent has left the petitioner is not going to satisfy anybody. No one’ does 
a thing without cause. Matrimonial law ought not to be made the pawn for 
selfish gains unconnected with matrimonial home in the hands of one spouse to 
the detriment of the other. 


Decree for restitution of conjugal rights—Husband not complying with the 
decree and ill-treated her—Husbund not entitled to the relief under Sec- 
tion 13 (1-4).— Where a decree for restitution of conjugal rights was obtained 
by the wife under Section 9 on the ground that the husband had without 
reasonable cause withdrawn from her Society. A decree for restitution of 
conjugal rights was granted to the wife. After the decree, the husband not 
only, not complied with the decree, but did positive acts by ill-treating her and 
finally drove her away from the house. it was not a case of mere non- 
compliance of the decree, but fresh positive acts of wrong. Held that the 
husband was not entitled to the relief under Section 13 :i-A. of the Act.* 


Decree for restitution of conjugal rights.—Where the husband has not 
proved that the wife has deserted him, whereas on the other hand, without 
reasonable excuse the husband had withdrawn from her company and she was 
entitled to a decree under Section 9 of the Act.” k e. 


Divorce— Consent decree—Restitution of conjugal rights.—If a consent 
decree for restitution of conjugal rights under Section 9 was passed, it would 
not be a nullity. If it was not challenged in appeal or by way of other 
remedy available under the law and becomes final, it could not oe ignored and 
could form the basis of divorce proceedings under Section 13.* 


Restitution of conjugal rights by husband—Alimony clainted by wife— 
Withdrawal of restitution petition—Grant of maintenance.—In a proceeding filed 
under the Act for divorce or judicial separation or restitution of conjugal rights 
the respondent in addition to opposing the claim made by the pet tioner is 
entitled to make a counter-claim for any relief under the Act on the ground of 
petitioner’s adultery, cruelty or desertion. Now the relief claimed by the wife 
is permanent alimony for herself and for the minor child. This claim falls 
under Section 25 of the Hindu Marriage Act. Section 22-A of the Act clearly 
provides that in a proceeding for divorce, judicial separation or restitution of - 
conjugal rights, the wife can make a counter-claim for any relief under the 
Act on the ground of-the petitioner's adultery, cruelty or desertion.* : 
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10. Judicial sep aration.—'[(1) Either party to a marriage, 
whether solemnized before -Or after the commencement of this 


specified in sub-section (2) thereof, as grounds on which a petition 
for divorce might have been presented. 

(2) Where a decree for judicial Separation has been passed, 
it shall, no longer, be obligatory for the petitioner to cohabit with 
the respondent, but the court may, on the application by peti- 
tion of either party and on being satisfied of the truth of the 
Statements made in such petition, rescind the decree if it consi- 
ders it just and reasonable to do SO. 

SYNOPSIS 


Judicial separation—Meaning of. 
Scope and applicability. 
Contract opposed to putlic policy. 
Cruelty and desertion. 
Cruelty. 
Adultery. 
Decree and appeal. 
Section 10 and other enactments, 
Evidence and burden of proof. 
10. Constructive desertion. 
11. Court—Forum, jurisdiction and duty of.’ 
12. Pleadings and procedure. . 

13. Maintenance. 

1. Judicial separation — eani —Judici Paration mi spa- 
ration from bed and board oa the “spouse aa Sepdratio Gadha ala 
wife to each other. It does not mean termination of the Marriage. The effect 
of the decree is that certain mutual rights and obligations arising from the 


marriage are as it were suspended and the rights and duties į ibed by the 
ecree are substituted therefor. 5 les prescribed by 


AaPwon > 


No Goes) 


(Amendment) Act, 1976, Section 4. 
2. AIR 1957 All 411. — 
3. (1969) 2 Mys LJ 1. 
4. Umashankar Prasad Singh y, Smt. Radha Devi, AIR 1967 Pat 220. 
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contended in the Act shall be deemed to affect any right recognised by the 
custom or conferred by any special enactment to obtain the dissolution of the 
Hindu Marriage, whether solemnised before or afier the commencement of 
the Act. In the matter of divorce according to custom it is not necessary for 
the parties to obtain sanction of the Court in order that the divorce or dissolu- 
tion may te rendered valid.” 2 


to permit the parties to “the marriage to live apart and it shall no longer be 
obligatory for either parties to cohabit. with other. An order -for judicial 


contended that because of an order for judicial separation based on Section 
10 (1)(t) the jurisdiction of. a Court who is to. exercise it’s discretion under 
Section 25 is taken away.’ Once desertion is established there is no obliga- 
tion on the deserted husband to appeal to the deserting spouse to change her 
mind and the circumstances that the deserted husband makes no efforts to 


take steps to effect a reconciliation with the wife does not debar him from 


1. (1963) Mad LI (Cr) 212: 1964 (1) Gr LJ 237 (AP). 

2.- AIR 1960 Bom 418 (DB). PERET 7 

3, AIR 1964 MP 23 (DB). 

4. AIR 1959 MP 400. 

5, A, Annamalai Mudaliar v. Perumayya Ammal and others, AIR 1965 
Mad 139 (DB). 

6. ILR (1964) 2 Punj 732. peers 3 f 

7. N. Narasimha Reddi and others V. M. Boosamma, AIR 1976 AP 77. 

$. Biswanath Mitra v. Smt. Anjali Mitra, AIR 1975 Gal 45 (DB). 
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obtaining the relief of judicial separation.1 Two distinct matters have to 
co-exist in order that desertion might come to an- end. First there must be 
conduct on the part of the deserted spouse which afford just and reasonable 
cause for the deserting spouse not to seek reconciliation and which absolves 
her from her continuing obligation to return to the matrimonial home, 
There is one another matter which is of the conduct of the deserted 
spouse should have had such an impact on the mind of the deserting 
Spouse that in fact it causes her to continue to live apart and thus continue the 
desertion. If no case of desertion by wife for continuous period of not less 
than 2 years priorto the date of ‘petition for divorce, the petitioner was 
held not entitled to decree for judicial separation. Where judicial sepa- 
ration is being claimed on the ground of Section 10 (1) (f), the fact that 
the husband cohabited with the wife even after the knowledge that she 
had been guilty of cohabiting with another person would be sufficient 
‘to constitute condonation.? In Dr. N. G. Dastane v. Mrs. S. Dastane,* 
‘it has been beld that the proof beyond reasonable doubt is proof by a 
higher standard which generally governs criminal trial involving inquiry into 
issues of a qausi-criminal nature. A criminal trial involves the liberty of a 
Subject which may not be taken away on a mere preponderance of probabilities. 
Neither Section 10 of the Act which enumerates the grounds on which a 
petition for judicial separation may be presénted nor Section 23 which governs 
the jurisdiction of the Court to pass a decree in any proceeding under the Act 
requires-that the petitioner must prove his case beyond a reasonable doubt. 
Section 23 confers on the Court the power to pass a-decree if it is ‘“‘satisfied” 
on matters mentioned in clauses (a) to (e) of the section. Considering :that, 
Proceeding under the Act are essentially of a civil nature, the word ‘“‘satisfied” 
must mean “‘satisfied on a preponderance of probabilities and not, ‘satisfied 
beyond a reasonable doubt”. Section 23 does not alter the standard of proof 
in civil cases.* Ordinarily the subsequent ‘marriage of the husband would 
have furnished a just cause to the wife to desist from making any attempt at 
reconciliation or resuming cohabitation but this is subject to a very important 
Condition, namely, that the second marriage should kave had such an impact 
on the mind of the wife so as to cause her to continue to live. apart. and 
continue the desertion. Ifthe conduct of the husband has had no such effect 
on her mind, it cannot be said that the desertion on her part terminated by 
-reason of the conduct of the husband. The findings of the Court including the 
High Court is that the subsequent marriage of the husband did not have any 
such impart on the mind of the wife as is contemplated by law. i 


This finding together with the other finding would conclude the matter 
because it is quite clear that within the meaning of the Explanation to Sec- 
tion 10 (1) (a) the desertion by the wife had been proved without reasonable 
cause and without the-consent or. against the wish of the husband.° 


3. Contract opposed to public policy. There were disputes and’ differ- 
ences between the spouses and the wife filed’ a suit for judicial separation 


1. z hiram Uttamchand Kripalani v. Meena, AIR 1964 sc 40: 66 BLR 
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-against husband. During the pendency of the suit the husband wrote a letter to 
her agreeing to pay her a sum every month as maintenance to her and to her 
children. He agreed to give money to her daughter’s marriage expenses. He 
also agreed to give some percentage of bonus received by him. These amounts 
were liable to variation depending on his income. The wife replied on the 
same day informing him that she would withdraw all allegations and charges 
made by her in the plaint and that she would file a petition for dismissal of 
the suit. She filed petition for dismissal of the suit and it was dismissed for 

non-prosecution. without cost. The husband paid amount for a short period 

but stopped sending amount afterwards. The wife issued notice and subse- 

quently filed suit for declaration that the letter-agreement was binding on him 

and for arrears. The husband resisted the same as it is opposed to public 

policy and void and ‘that the letter was only offer. It was held that the 

estrangement between the parties was final and binding and not opposed to 

public policy.?: <a ` a 


4. Cruelty and Desertion.—For the offence of desertion so far as the 
deserting spouse is concerned, two essential conditions must be there : (2) the 
factum of separation and (2) the intention to bring cohabitation permanently 
to an end (animus deserendi), Similarly, two elements are essential so far as 
the deserting spouses are concerned: (1) The absence of consent and (2) 
absence of conduct giving reasonable cause to the spouse leaving a matri- 
monial home to form the necessary intention. Two distinct matter have to 
co-exist in-order that desertion might come to an end. First, there must be 
conduct on the part of the deserted spouse which affords just and reasonable 
cause for the deserting spouse not to seek reconciliation and which absolves 
her from her continuing obligation to return to the -matrimonial house. There 
is. one other matter which is that the conduct of the deserted spouse should have 
had such an impact on the mind of the deserting spouse that it cause her to 


of separation.* If a husband makes serious allegation s of unchastity against 
his wife and the allegations are unfounded and if the wife in consequence of 
such allegation refuses to cohabit with the husband and goes away from him 
the wife has ‘“‘grave and weighty” reasons for living apart from the husband 
after he levelled those serious and unfounded allegations against her character, 
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and in such a case she cannot be held to have committed the offence of deser 
tion.t There is no judicial definition of desertion that can be applied to meet 
the facts of every case, for the facts which Constitutes desertion vary with the 
circumstances and mode of life of the married person. Desertion is in it’s 
essence the abandonment of the one by the other with the intention of forsak. 
ing him or her for all the time.? In deciding the question of desertion, the Court 
had to look to the conduct of bath the parties and the question as to which 
Spouse was staying away from it or staying ia the matrimonial house is im: 
material. Further, even if the wite is guilty of desertion her offer to come 
back and live as faithful wife without repeating any conduct which might incur 
the husband’s displeasure was a complete answer to the allegation of desertion, 
‘Hence the husband could not refuse reinstatement and as such no decree for 
judicial separation can be granted against her. ; 

Cruelty and desertion were the grounds provided for judicial separation 
under the Act as it stood prior to the Act No. 68 of 1976. Now by amend- 
tent, cruelty and desertion apart from being the grounds for judicial separation 
have also been made grounds for divorce under Section 13. It is one of the 
Principles and essential obligation on the part of the husband to satisfy the 
Sexual urge of his wife which is a natural instinct. The. married life without 
a sexual life will be a curse to the wife. Thus failure to or inability to, or 
refusal to effectuate the sexual intercourse by the husband without any reason 
on the part of the wife, would amount to cruelty. It may safely be stated that 
any conduct of the husband which causes disgrace to the wife or subjects her 
to a cause of annoyance or indignity amounts to legal cruelty. False accusa- 
tions would also amount to cruelty asthe same will lead to mental torture. 
Desertion is not from a place but from the state of things.* 


Cruelty to husband.—Wife refusing to livé with husband in his family 
because two persons in the family Were suffering from T.B. and she has no 


perpetrating “mental cruelty” on other party.” If the husband drives away 
his wife from his house and the wife staying ia her parent’s house cannot. be 


l]. 61 BLR 1549 : AIR 1960 Bom 418 (DB). 
2. 1959 Nag LJ (Notes) 76. 
3. AIR 1964 MP 98 (DB. 
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called desertion on the part of the wife! The desertion means intentional 
ermanent abandonment of one spouse by the other without other’s consent 
and without reasonable cause.2 Deserting spouse has locus paenitentiae and 


can purge consequence of desertion the ofiering to live with the deserte 


. spouse. Ifthe wife is living separately in a room provided by husband under ` 


compromise in proceeding under Section 488 Cr. P. C. (old) and the husband 
is having another wife living with him in his house, the separate residence O 
the wife is not without reasonable cause oT consent and does not amount to de- 
-sertion.* Refusal by wife to live with husband who has another wife living, she 
is not deserter.* The unsoundness of mind for relevant period of two or three 


passion, for example, anger or disgust, without intending permanently to cease 
cohabitation, it will not amount to desertion.° Mere desertion does not consti- 


„entirely blameless for the act, makes no effort to prevent desertion by the other 
and acquiesces in, and appears satisfied with, its continuan i 
‘be entitled to separation on the ground of desertion. If the wife is persistently 
insulted without any reasonable cause by the relations of the husband and the 
husband, instead of giving her necessary protection; joins the relations, in such 
activities, the wife may in such circumstances be justified in saying that she will 
not live under his roof.2 The claim of the husband can only be defeated if he 
be guilty of constructive desertion which can be proved by his own conduct in 
compelling his wife to take the course which she adopted. The payment of 
maintenance allowance can not in law, put an end to desertion which remains 
‘continuing’ because the agreement to make this payment does not be the 
parties to live separately.” The fact that the husband cohabited with his wife 
even after the knowledge that she had been guilty of cohabiting with another 
person would be sufficient to constitute condonation.° In cases Where the 
-consideration of remarriage of the husband failed to have any impact on the 
mind of the wife, remarriage of the husband would not afford reasonable cause 
for desertion.’ Where the husband himself takes his wife to her mother’s place 
for confinement that fs not leaving ths matrimonial home with the intention of 
SO 
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i nd.! In a suit by husband for judicial separation, for alleged 
ee Seat home by wife without just or reasonable bani, ue Wife 
alleged that her father-in-law misbehaved and: tried to poison her ut 3 p could 
not prove the allegations and ofiered to live with the husband provide he lives 
separately from his parents, is an unreasonable condition made ao at good 
faith. It was held that the husband is entitled for the decree for m icial sepa- 
ration. Where the husband had tried his best to keep his wife wit him even 

“at the cost of leaving his mother and other family members and began to reside 
in a different street in a rented house. If he could not find happiness even 
there and.decided to revise his decision and go back to his parenta oue it 
could not be said that he acted in arbitrary or unreasonable manner. He tried 


that her husband wanted to marry for the second time is no ground to leave the 
matrimonial home.” Where the husband has created circumstances as not to let 
his spouse live with him and in writing informed her that he does not want to 
accept her as she is a woman of bad character, it caunot be said that the wife 
‘deserted him." Where the wife went with her father with the consent of her 


husband— Wife herself keen on making ler home even though husband charged 
her with incest and left her with her parents—Held that there was no deser- 


ion. 
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5. Cruelty.—The concept of cruelty has varied from time to time, from 
place to place and from individual to individual, in its application, according” 
to the social status of the persons involved and their economic conditions and 
other matters. The question whether the act complained of was a cruel is to be 
determined from the whole facts and the matrimonial relations between the 


parties. In this connection the culture, temperament and status in life and 
many other things are the factors which have to be considered for judging the 
conduct complained of in relation to the fact as to whether it amounts to the 
matrimonial offence of cruelty within the meaning of Section 10 (1) (b) of the 
Act!” The husband accusing his newly wedded. wife of unchastity and driving 
her out—Her parents sending her again to husband's house— Wife attempting 
to commit” suicide—In written statement wife making allegations that her 
husband administered the poison. The wife’s allegation considered in the 
context of the circumstances did not constitute an act of cruelty.* -In husband's . 
petition for judicial separation the wife alleged to suffer from incurable disease 
of nose emitting foul smell-as being harmful and injurious to husband’s health. 


Section 10 of the Act has resulted in. The aspect of intention may become 
‘{mportant and crucial’ in such cases. If the act complained of is not proved, 
the petition must fail.’ The cruelty may be of infinite variety and the test to 
determine legal cruelty in matrimonial. law has been staied in Dr, Narayan 
Dastane v. Mrs. Sucheta Dastane.* * Warm or injury: to health, reputation, the . 
working career OT the like, would be an important consideration in d3termining 3 
whether the conduct of the respondent amounts to cruelty. Plainly, what must . 
be determined is not whether the petiiioner has proved the charge of cruelty 
having regard to the principles of English Law, but whether the petitioner 
roves that the respondent has treated him with such cruelty as to cause a 
reasonable apprehension in his mind that it will be harmful or injurious for him 
to live with the respondent. The question whether the misconduct complained - 


of constitute cruelty and the like for divorce purposes is determined primarily. 
by its effect upon the particular person complaining of the acts. The Court has. 
to deal, not with an ideal husband and an ideal wife (assuming any such exist) 
but with the particular man and woman before it. : The ideal couple or a neat- 
ideal one will probably have no occasion to go to 24 matrimonial Court. The 
only rider is the interdict of Section 23.(1) (a) of the Act that the relief prayed 
for can be decreed only if the Gourt is satisfied that the petitioner is not in any 
way taking advantage of his own wrong. Not otherwise acts like tearing © 
the Mangal-Sutra, locking out the house when the husband is due to return 
from the office, rubbing chillies powder on the tongue of an infant child, 
beating a child mercilessly while in high fever and switching on the light at 
night and sitting by the bedside of the husband merely to nag. him ; are 
acts which tend to distroy the legitimate ends and: objects of matrimony. The 


ut an end to her own life or that she will set the house on fire, the threat 
that she will. make ‘lose his job and -have the matter published in newspap-ts 
and the persistent abuses and insults hurled at the appellant and his parents 
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are all ofso grave an order as to imperil the appellant’s sense of personal 
safety, mental happiness, job satisfaction and reputation." . 


Ifthe wife is suffering from epilepsy it may cause mental pain to the 
husband but it cannot be said thatit causes reasonable apprehension in the 
mind ofthe husband that it would be harmful or injurious for him to live 
with her and he cannot be said to be treated with crueliy.? In a petition for. 
judicial separation on the ground of cruelty, the defence of insanity is not 
available to defendant. It is necessary to attribute mens rea to the spouse.® 


` That act of wife voluntarily depriving husband of her Society and cohabi- 
tation for a long period, amounts to mental and moral cruelty to husband.‘ 
Cruelty need not be physical violence administered by defaulting party but 
cruelty may be in conduct, demeanour and treatment by defaulting party. 
False charge unchastity against wife is legal cruelty.” The reasonable appre- 
hension in the mind of the wife need not be merely of physical injury. Appre- 
hension of psychol. gical injury of harm is enough for granting judicial separa- 
tion. Where accusation of unchastity were not only made by the husband 
without slightest foundation against the wife, but were made through lawyer 
as well as in the pleadings and the wife deposed that the allegations caused her 
much pain and sufferiag. It was held that the deleterious effects upon’ her 
mental and physical health are sufficiently proved.® The concept of ‘cruelty’ 
is based on mutual regard and consideration by each spouse for the each 
other. It excludes selfish brutality or disregards for the health needs, desires, 
and feelings of the other by either Spouse given in a matter such as sexual 
relations between the two. Persistence in inordinate sexual demands or mal- 
Practices by either spouse can be cruelty if it injures the other spouse. Indeed, 
according to matrimonial experts, this sphere of con jugal life ought to be more 
sedulously guarded against psychological in juries than any other. Each 
spouse is entitled to expect the other to show due consideration and respect 
for the health, requirements, feelings, and sentiments of the other. The modern 
view, embodied in Section 10 (1) (b) of the Act of 1956, allows no discrimina- 
tion between husband and wife in judging what is cruelty. The spouse has to 
be Judged is not different. The need to pay particular attention to the mind 
of petitioner entitles the Court to take into account the greater liability of a 
woman to psychological injury. Nevertheless, the approach by the Court to 
the whole question has to be unbiased towards either spouse.” If the husband 
ill-treats and beats his wife and the wife go to the police for reporting, it was 
held that Cruelty has been established and absence of medical certificate is not 
material.” The wife administering ‘love Potion’ to husband in belief that it 
would conduce to happy married life and as a result husband suffered in health 
and the wife repented for it, The apprehension of husband that things might 
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eated—wife’s act is legal cruelty—subsequent cohabitation was held no 
condonation.' Ifthe grievances are made of normal incidence of married life 
no legal cruelty can be attributed, nor can the husband’s demand for money or 
taking away ornaments be regarded so.* Even isolated acts of violencs to 

view of new rules of social behavivur.® 


wife cannot be treated lightly in 
Cruelty means legal cruelty as understood in English law, namely, injury, 
causing danger to life.cr limb or health or reasonable apprehension of such 


injury: It must be established that there is an apprehension in the mind of 
the petitioner that it would be harmful or injurious for the petitioner to live 
with the other party. Even that is not enough, 
that this apprehension is reasonable having regards to a 


stanczs of the case. 
if the conduct of the petitioner himself disentitles him to any relief 


because if the court finds that the petitioner is taking advantage of his own 


be rep 


the petitioner has to show that he has not in any 


manner condoned the cruelty.* Cruelty—Proof of—Motive or intention to be 
f conduct otherwise can be held to be ‘cruelty’ —Attcmpt 


cruelty and was sufficient to cause grave apprehension in wife’s 
ing danger to life’ of her child and herself. Unruly temper of a spous:; or 
matrimonial wranglings cannot be said to amount to cruelty, nor would -it be 
sufficient to show that the cther spouse is whimsical, exacting, 
Incompatibility of temperament, negligence or want of affec- 


tion, wounding the feelings of the other, or expression O 
y themselves as cogent grounds for relicf. Meaness, 


stinginess, shiftlessness, selfishness or defects of temperament cannot them- 
selves amount to cruelty. The Court has to take account of the ordinary 


cruel. But a single solitary act of cruelty does not 
the section ”. The husband indulging in love affair 


promissing to marry her, is the menia untir 
entitled to get 4 decree for judicial separation. 


amounts to cruelty and the wife is entitled for judi 
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1 Every case must be judged on it’s own facts on having due re 
aaa AA De the circumstances and the word ‘cruelty’ cannot be mares 
straitjacket of judicial definition.* Abduction, with force of wife was a Clear 
act of cruelty on the part of the husband and was such as to cause reasonable 
apprehension in the mind of wife of harm or injury within the meaning of 
Section 10.° When the wife was suffering from deadly disease and husband was 
prevented thereby from perfurming his marital functions amounted to a case of 
legal cruelty to husband.‘ In husband’s petiti n for restitution of conjugal 
Tights the wife raised the defence of cruelty. The husband, on certain occasions 
persuading his wife to accompany him and even pressing her for the same, 
This conduct on the husband’s part giving rise to unpleasantness because 
wife was unwilling to go with him. It was held that such conduct on husband’s 
part perfectly justified and could, by no stretch of imagination, be treated 
as cruelty.’ 


The parties were rustic cultivators, having no issue and were living apart 
for eight years. The husband had falsely charged the wife with immorality 
and adultery and persisted in that charge. In a petition for judicial separation 
by the wife on the ground of desertion and cruelty : Held, that having regard 
to all the circumstances, a reasonable apprehension in her mind had been 
caused that it would be harmful or injurious for her to live with the respondent 
and thet she was entitled to a decree for judicial separation on the ground of 
cruelty. 


these would make it impossible for the husband to live with his wife. Where 
the wife tears the husband with such cruelty and causes reasonable apprehen* 
sion in his mind that it would be harmful or in jurious for him to live with her, 
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cruelty which is really based on temperamental incompatibilities. Though it 
need not be generalised in such matters, still exceptional cases apart, broad 
considerations are relevant in deciding such petitions.* In difference to other 
spouse’s relations or friends does not amount to cruelty. When the husband 


to wife’s uncontrollable temper but the other side also contr 
there was nothing to suggest that she deliberately intended to upset husband’s 
mental and physical health (petitioner’s claim that mental unrest caused to him 
make him a victim of diabetes not supported by evidence) 
make out such cruelty as would support claim for judicial separation especially 
when condonation of alleged cruelly was implicit in his admission of cohabita- 


tion throughout.’ 


Marriage without vigorous sexual activity is an anathema. Noy it would 


be impossible to continue it for long without proper sexual satisfaction. Denial 
ly unfavourable influence on 


leads to depression and frustration. There is 
i in sexual intercourse. To 
her physical 


as well as mental health, is nothing but cruelty and therefore she is entitled to 


It is well established that to constitute cruelty so as to justify grant of a 
dged on its own facts and 


arties, their previous rela- 
tions with each other, their status in life, the particular acts complained of and 


exhibiting jutie 
peiitioner’s attending office without food, and using isu ing usi 

language, breaking bangles which symbolize the matrimonial union, striking 
head against wall and throwing away articles and setting fire to her clothes are 


enough to make the life of the petitioner husband intolerable." 


peared to be an arrogant and a temperamental 
th the husband consisted of total disrespect 
family and unconcealed dislike for them all, 
untold mental agony, it was held 


woman and her misbehaviour Wi 
towards him and members of his 


besides constant nagging causing husband 
that the acts of wife amounted to cruelty.° 


Both the spouses have to live together with mutual consent and when it 
is established that either spouse tried to use violence against the other and tried 
to compel either to live together or to accompany him or her, then even an 
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isolated inci of such use of violence amounts to cruelty against the other 
E a d beating wife and driving her out on more .han one occasion 
and openly declaring that he would not keep her amounts to cruelty Within 
Section 10 (1) (b) and is defence to the petition.” The plea of condonation of 
cruclty must be raised specifically and cannot be inferred. 


6. Adultery. — Adultery means consensual sexual intercourse. between 
a married person and another person of the opposite sex during the subsistence 
of the former’s marriage.“ Where as against a period of about 15 months 
during which the petitioner’s wif was told to have lived in adultery, there was 
a period of over 2 years about which there was absence of evidence to show 
that she lived in adultery during that time, it was held that the wife’s conduct 
would fall within Section 10 (1) (1).” Adultery must be proved beyond reason- 
able doubt and not merely on balance of prooability.® Meaning of adultery is 
observed in Jyotish Chandra Guha v. Smt. Meera Guha.” A wife severing con- 
nections with husband once forall and living with parents and no kind of 
access between the couple during which a child was born to the wife. It isa 
proof that a child was born only as a result of wife’s sexual intercourse with 
some one other than the husband.* Adultery can very rarely, if ever, be 
proved by direct evidence of witnesses who saw parties in jlugrante delicto, 
In most cases evidence must be circumstantial. When unrelated person is 
found alone with young wife after midnight, in her bed room, in actual 
physical juxtaposition, unless there is some explanation for this which is 
compatible with innocent interpretation, only interpretation must be that the 
two were committing act of adultery together.” The words ‘is living in 
adultery’ means a continuous course of adulterous life, as distinguished from 
one or two lapses from virtue. The standard of proof of adultery in matri- 
monial suit, is proof beyond reasonable doubt. Adultery from it’s nature, 
is a secret act. Direct evidence of an act of adultery is extremely difficult. 
The Court will tend to look upon direct evidence, even if produced, with dis- 
favour as it is highly improbable that any person can be a witness to such an 
act as such an act is generally performed with utmost secrecy.*° The dismissal 
for default of petitioner’s appearance order amounts to a decree and is 
appealable.** In a petition the petitioner making allegations of adultery 
with one J then J is necessary Party. Question regarding necessary party is to 
be decided independently of evidence likely to be produced.4* Adultery has 
to be proved mainly by circumstantial evidence and cannot be proved mainly 
by direct evidence. The burden of proof is on the person who made the alle- 
gations. The standard of proof of adultery is not as strict as in crimin 
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case. Levelling of allegations of adultery without proper foundation and 
basis would constitute mental cruelty on the other spouse.+ The disinterested 
testimony of witnesses to the effect that they had seen respondent and other 


persons sleeping together in nights held sufficient proof.” 


judicial separation is passed cannot succeed in getting the decree rescinded in 
absence of other circumstances which justify an order of rescission to 
passed, merely by sayiag that he or she is wiiling to rejoin and live with the 
uther spouse. The power conierred on the court under Section 10 (2) of the 
Act has to be exercised with great circumspection.” 


The adjudication under Sections 9, 10, i1 and 13 of the Act are regarded 
as decrees only for the porposes of these sections only and they cannot be 
treated as decrees within the meaning of Section 2 2) of C. P.C. Such 
decrees are, therefore, outside the purview of Section 96, C. P. C., alone can 
fall within the category of regular appeals and should be registered as such, 
the appeal from the above decrees can only be registered asa civil miscellane- 
ous appeal and not as & first appeal.“ Consequently, a right of second appeal 
against an appellate decree made by the court 1n & petition for judicial separa- 
tion under Section 10 cannot be found in the Code.* The dismissal of petition 
under Section 10 of the Act, for default of petitioner’s appearance amounts 
to a decree and is appealable as such.” : 


The applicability of C. P. C. by virtue of Section 21—The proceedings 
on petition are suits and decrees passed therein are appealable under Section 96 
and Second Appeal under Section 100 is competent.” The husband filed a suit 
for restitution of conjugal rights under Section 9 and subsequently wife filed a 
petition for judicial separation under Section 10 and both the proceedings were 
consolidated and both the p2titions were dismissed by common judgment and 
the consolidation of procecding does not result in consolidated decrees and 
the decrees in two proceedings are separate. The husband did not appeal from 


favour in wife’s appeal against dismissal of her petition for judicial separation. 

Failure of suit for restitution of conjugal rights necessarily means success O 

wife’s ground for judicial separation." Where a petition for dissolution of 

marriage has resulted in consent decree for judicial separation without proving 

any of the grounds mentioned in Section 10, it was held that decree was in 
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Violation of Section 23 (1) and therefore without jurisdiction and the divorce 
could not be granted later on, on the ground that there was no resumption of 
cohabitation. Section 96 of C. P. C. docs not apply for consent decree for 
dissolution of marriage on grounds other than those mentioned in Sections 10 
and 13 of the Act and second appeal is competent. The judicial separation 
does not end marital relationship and decree for divorce is necessary.* 


The expression “‘it shall no longer be obligatory for the petitioner to Co= 
habit with the respondent” in Section 10 (2) can, on a fair and correct inter 
pretation only mean that the petitioner having obtained an ord>r of separation 
from the court is protected from the overtures cf the respondent ard both 
parties are retieved of the ob‘iga‘ion to cohabi:.* The app.ication under 
Order 9, Rule 13, C. P. C. could not be treated as an application under Order 
9, Rule 13, pure and simple. It could be treated as an app.ivation under Sec- 
tion 10 (2) of Hindu Marriage Act. Tne app.ication under Section 151 
C. P. C. for its restoration on the ground that the opposite party was prevented 
by sufficient cause from appearing in the case was fully competent and 
maintainable.” The appeal is maintainable against decree under Section 10 
even if the memorandum is not accompanied by the copy of decree, because 
orders under the Act though narned decrees are appeaab:e as orders.® The 
decree for judicial separation is vaiid even if no effort was made by the court 
for the reconciliation between the parties.” The app‘ication for judicial separa- 
tion by the wife under Section 10 the husband did not Contest and the decree 
was passed on the basis of the statement of the wife is not legal in view of 
Section 23 (1) (c).° Even a judicial personage must move with the times. To 
judge a matter as this, of the mid-twentieth century in the light of the rigid 
Conventions of the mid-Victorian era will be to misjudge the whole thing.’ 
In the field of matrimonial relationship a purely mechanistic and formal 
approach is not desirable. There shou'd be broad perspective. If there is 
danger that a decree for judicial Separation may bring about some manner of 
rupture in the retationship which Prevails between the parents and their issue 
such a decree should not be granted where the spouses have ,ived together for 
a long time, 1° The passing of a decree for judicial separation on the statements 
of the parties without the court giving any finding is against the provisions of 
the Act and is invalid.11 


_8. Section 10 and other enactments.—The Hindu Marriage Act deals 
specificaliy With marriage. Hence unless in any other enactment there is a 
provision which abrogates any provision of the Hindu Marriage Act or repeals 
it expressiy or by necessary impiications, the provision of the Hindu Marriage 
AIR 1971 All 201. 

2. Smt. Kamla Deyi y, Rajendra Pal Singh, AIR 1972 All 338. 

` 3. AIR 1976 AP 77. 
4. M. Narasimha Reddy and others v. M < Boosamma, AIR 1975 Bom 88. 
5 


- Smt. Saraswati Devi v. Ram Nandan Sharan, AIR 1974 Pat 260 : 1975 
Hindu LR 416. 


= 
. 


6. Raj Rani v. Harbans Singh Chhabra, AIR 1972 Pat 392 (DB). 
7. Ibid. 
8. 1971 Cur LJ 778, 
9. Jyotish Chandra v. Meera, AIR 1970 Cal 266. 
10. S. N. Tripathi v. Savithri Tripathi, 1975 All LI 1625 
1l, Mahesh Chitare Sengar Rri ha kumari. 1971 Cur LI 776. 
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Act alone will be applicable to the matters dealt with and covered by the 
same. Section 18 ofthe Hindu Adoptions and Maintenance Act does not 


. amend or abrogate the provisions of Section 10 of the Hindu Marriage Act. 


9, Evidence and Durden of proof.—In a husband’s suit for judicial 
separation on the ground of desertion the question was whethcr wife left 
husband’s place with consent of husband. The evidence supporting the story 
of consent adduced by the wife was rejected it was not incumbent on the peti- 
tioner to adduce the negative evidence cf his mother, etc. at the risk of an 
being drawn against him in the event of his not doing so.* 
The burden of proof of desertion is upon the spouse who alleges desertion. 

The essentia's of desertion are : (1) the factum of scparation (2) intention to 
bring cohaoication permanently to an end (animus deserendi). Similarly two 
elements are essential so far as the deserting spouse is concerned (1) absence 
of consent (2) absence of conduct giving reasonable cause to the spouse leav- 
ing the matrimonial home, to form the necessary intention 4s aforesaid. The 
burden of proof is cn the petitioner and he or she has to establish beyond 


entire perivd of two years immediately preceding the petition as well as that 
such desertion Was without just cause.* A decree for judicial separation can 
only be granted to & petitioner who comes to the Court with clean hands, that 
is, free from matrimonial misconduct. Where there is no evidence of the 
husband’s adultery, the Court is right in refusing tu exercise its discretion in 
favour of wife. In order to succeed on the plea of desertion, it must be shown 
by the wife that she was obliged to leave her husband’s house because of his 


conduct and against her own wishes.” 


Where the evidence disclcses that the wife was compelled to leave her 

husband’s house under compelling circumstances, ViZ., such as the husband 

leading an immoral tife which would make it imp-ssible to establish a sweet 

home and there was no intention to leave her husband’s house for good, it 

cannot be said that such a conduct wou'd amount to desertion, The onus is on 
husband seeking judicia" separation to satisfy the Curt by adequate evidence 
that the desertion was without reasonable cause. If the husband has written 
letter to his wife in anger, saying that he would have nothing to do with his 
wife’s pecpic thereafter held no evidence of desertion by husband." It is 
certainly not 24 subjective feeling that the section demands. No doubt, a 
husband may have caus? to feel dissatisfi.d or even unhappy with his wife. 
He may feel quite anncyed too. But these feclings ate not sufficient to enable 
the Court to order judicia! separation." 


for judicial separation was filed by the hustand in 1967 on 


_ A petition was | 
the altegation that wife has deserted him since 1954 and the spouses were 


1. Rohini Kumari v. Narendra, AIR 1972 SC 459. 
2, Lachman v. Meena, AIR 1964 SC 40: 66 BLR 297. 

3. 61 Bom LR 1549: AIR 1960 Bem 41? (DB). 

Parihar Priti v. Prihar (Kailash Singh), ATR 1978 Raj 140; AIR 1960 
Bom 418 : 61 Bom LR 1549 (DB). 

5, AIR 1961 Punj 152. 

6. (1965) 1 Mad LJ 149. 

AIR 1960 Punj 493. 
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living apart throughout for 21 years without explaining the delay. The letter 
exchanged bearing eloquent testimony not of holy wed!ock but ho'y deadlock 
and the husband substantially repudiated the blameless spouse i.c. respondent, 
It was held that though marriage had irretricvably broken down in law and 
the Court is helpless to grant any remedy.* The matters falling within the 
scope of Sections 10, 13 and 23 the Court must be vigilant to sce that the burden 
of proof is sufficiently discharged with due regard to social conditions and the 
manner in which parties are accustomed to live must be given.” The Court 
cannot normally act upon the uncorroborated evidence of p:titioner to find 
guilt of the respondent.® If the case for grant of jedicial separation on any of 
the statutory grounds not made out the Court cannot grant separation in its 
discretion.‘ In a petition by husband for judicial separation on the ground 
that his wife was suffering from syphilis without proof of the fact for a period 
of three years before the petition, the relief was refused.* The mere fact of 
having been found in the company of another person is not sufficient to infer 
an act of adultery or sexual intercourse. The wife of the respondent had been 
dragged into a shed by a person other than her husband by holding her hand, 
This act, under Hindu Marriage Act, would not amount to having sexual 
intercourse with any person other than her or her spouse. The proof 


judicial separation the onus heavily lies upon suing spouse to prove his or her 
8 


of legitimacy under Section 122, Evidence Act, it would be in the highest 
degree unjust to impute illegitimacy to an offspring or want of chastity to 
Parent simply because the child was born in seven months and was still living. 


The standard of proof in matrimoni use j ia i S 
able doubt.® Pp Monial cause in India is proof beyond reason 


pend puto moye the acts attributable to animus deserendi of 
Mon ior judicial separation or divorce musi fail. The question 
ck mutual cruelty Should be decided in the light cf the ncrms cf marital ties of 

© particular scciety to which the partics belong, their sccial valucs, status of 


The burden of Proof is on busband to establish that the wi 
} Í isba: 3 : wife was pregnan 
at the time of marriage, The testimony of doctcr who was expert in midwifery 


- Mohinder Pal y. Smt. Kulwant Kaur, AIR 1976 Delhi 141. 
2. AIR 197] Guj 33. 
4. 


] 
3. He Veeraraghavan v, T. 5. Parvathy, AIR 1974 Ker 43 (DB). 
id. : 


- 5. Madhusudan v. Smt. C j 

NA aa ess eas AIR 1975 MP 174, 

7. ILR (1970) 1 Cal 279, 

8. (1969) 73 Cal WN 143, 

9. ILR (1975) 1 Ker 222 (DB). <= 
10, S. Bijoli Gondhang wa SN an een, Gi" y, AIR 1979 Cal 87. 
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-but not in gynaecology cannot be rejected.” In the petition by wife for ju Jicial 
separation, on the ground of ‘Cruelty’, wherein she had applied for interim 
alimony. The Court disposing of the main petition first was wrong.” The 
application by husband for restitution of con jugal rights and by. wife for jusicial 
separation res ectively in two different States, the Supreme Court can transfer 
ble consolidated trial.” When the wife applied for restitution of 
conjugal rights and husband applied for judicial separation whereia the 
grounds given by » ife were disbelieved the question regarding judicial separa- 
tion will depend on onus of proof.‘ Ifthe spouses cohabit during the penacncy 
of the proceedings the question of condonation will depend on the circum- 
stances in the absence of compulsion, sexual intercourse probabilises condona- 
tion.’ In a claim for judicial separation on the ground of cruelty, the 
particulars of cruelty must be alleged and proved to sustain a charge of cruelty 


proved.’ aig 

10. Constructive desertion.—The offence of constructive desertion must 
be proved beyond douvt, and the ingrediénts of the offence must be followed. 
The wife did not leave the home ofher own accord but was forcibly turned 
out. The case was therefore not of simple desertion but constructive desertion 
of the wife by the husband. Although the wife had left the home it must be 
held that it was the husband who deserted her. Once a spouse 1s deserted, the 
presumption is cyuntinuous. The evidence showed that the husband was at no 
time willing to take. the wife back. The presumption was, therefore, not 


necessary. The case satisfied all requirements to prove that the husband was 


guilty of desertion.” 
oof beyond reasonable doubt does not mean that it 
But it must carry 2 high degree of probability. For a 
pon the particular facts of such case and also 
eting rival theories, it will not be improper 


been proved to be completely i 
that that itself would not amount to holding that the i 


the burden.” The proof of isolated 


judicial separat i D 
ore or less continuous. The spouses are competent to give 


duct must be m A 3 
evidence about access or non-access, to either of them. | 


1, Baldevraj Miglani v. Smt. Urmila Kumari, AIR 1979 SC 879. 

2, Mythil Raman v. Capt. K. T. Raman, AIR 1976 Mad 260. 

3, Guda Vijayalakshmi v. Guda Ramchandra, AIR 1981. SC. 1143 ; 
Priyanath Mehta, AIR 1980 Bom 337:and AIR 
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felief of restitution of conjugal rights was filed by the wife fèr 
5 ae of a lori on grounds of cruelty and impotence of husband etc, The 
wife’s sole and uncorrobcrated evidence cannot be relied upon. 


a petition by husband for judicial separation he must succeed g 
strength of his own ete and must prove facts alleged in his Petition before 
asking the Court to grant decree for judicial separation. Ifthe evidence pro~ 
duced by the husband is not worthy of credence the Petition will have to be 


dismissed without finding out probabilitiês of case from evidence of wife,? 


A petition for divorce was filed on the basis of earlier decree for judicial 
separation by the Court wherein objection as to validity of decree for . judicial 
separation cn ground of lack of territorial Jurisdiction was raised. It was held 
that such cbjection could not be entertained in divorce proceéedings.* 


In a petition fur judicial Separation by the husband under Section 10 the 
Court awarded maintenance pendente lite. The husband made default in 
payment, in which case the Court should stay the proceeding.’ 


A petition for judicial separation was decided not by the District Court 
or by Civil Judge but by the Judge of the Small Cause Court. It was held that 
notwithstanding provision for appeal undér Séction 28 appeal was: not compe- 
tent in view of provisions of Section 96, C. P, C. and Section 27 of Provincial 
Small Cause Courts Act. The appeal cou'd also be not treated as revision as 
no question of jurisdiction was raised in grounds of appeal.® 


| Iler order of m; f ‘d that the offer was not genuine 
and the wife is justified in nct accepting it.” In matrimonial cases Judge should 
Was Darcey standard of procfin arriving at all tr findings." ‘Ex parte decree. 
‘Was passed in petition filed by wife wider Section 10 was set aside in appeal by 
husband-and the case was Temanded back to the trial Court. ‘The husband 


1. KV. Revahha V. Suseelamma, A 
aak LJ 44. f 


2. 1968 Cur LJ 840 (Punj.). 

3. AIR 1961 All 395 (FB). : | ) 

R 1965 Mys 110 (DB): 

6- Shesh Narain Dikshit v, Sm, Savitri, ATR 1967 All 156, ; 
Char anki, 1966 Cr LY 1438 AIR 1966 HP 70, 
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who was contesting the petition on merits before the trial Court raised objection 
as to territorial jurisdiction, which was not contended in appeal. It was he'd 
that the husband neither waived: such objection nor ‘submitted to jurisdiction of 


the Court.» ‘ 
“In hasband’s application for judicial separation, the relief was delayed for 


there having been no reunion between the parties for past over ten years, 
between the parties. The: question would be the Court whether can pass decree 
for judicial separation dating back to the date of petition and a decree for 
divorce under Section 13 (LA) (i), considering the maxim actus curiae neminem 
gravabit, and act of the Court shall prejudice no man, and the precedents in 
which by the applicatiun of this salutary principle of justice underlying this 
maxim judgments have been entered retrospectiveiy to meet the justice of the 
case, the decision taking cfiect for a period long anterlvr to the date of 
judgment." . 

In the same case it is also held that prayer for lesser relief can be granted. 


The ex-parte decree for judicial separation was passed by the trial 
Court without keeping in view duties cast on it by Section 23 and hence decree 
under Section 10 (2) was set aside.” The wife's application under Section 10 
dated 6-6-1967 was wrongly dismissed, and the appeal was allowed on 20-3-1975 
The delay in proceedings in trial Court and the appellate Court could not grant 
decree for judicial separation with retrospective effect from the date of applica- 
tion to enable the wife to apply for divorce at once, since such course would 
negative the provisions of Section 13 (1A) (i) of the Act.* The applications 
under Sections 10 and 24 being tried together the Court cannot dispose of the 
application under Section 24 after determining of main petition.” 

= 124. Pleadings and rocedure.—In the petition for divorce al'eging 
cruelty and adultery alternative prayer for judicial separation can be added by 
amendment in the pleadings under Order 6, Rule 17 of C. Pp. C.° Similarly two 
petitions need not.be filed for two reliefs under Sections 10 (1: and 13 cf the 
Act. .When application under S2ction 10 (1) is allowed to be withdrawn, order 
ünder Section 25 (1) cannot be passed.” 
a The words ‘respondent’ and ‘petitioner’ in Section 24 refer not to the 
respondent and petitioner to the main prcceedings for judioial separation, etc., 


but to the particular application under Section 24 of the Act. Thus where an 
application under Section 24 is made by the wife against whom the husband 


1. AIR 19703 & K. 19.- 

2. Dr. H.T. Vira Reddi v. Kistamma, AIR 1969 Mad 235: 81 Mad 
LW 490 : (1969) 1 MLJ 366. tl 

3. Anupama Misra V. Bhagaban Misra, :AIR 1972 Orissa 163. 

4. The judgment in Dr. H.T. Vira Reddi v. Kistamma, AIR 1969. Mad 
235 dissented from 1975 Hindu LR 31 @ua). 

5. AIR 1975 Raj 8. ; iA = 

6. See AIR 1961 AP 122. 
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Isband is the respondent for the purposes of Section 24." It is desirable 
eae allegations in detail should be pleaded in a mai Use ; 
not however the evidence by which such. allegations have to. be proved. Each 
case will depend on its facts and circumstances. No specific allegation in, 
detail in the pleadings, nor relief cannot be a formula of universal application, 
irrespective of facts in a particular case. f 


separation permanent alimony or maintenance cannot be granted to the wife.’ 


claim maintenance under Section 488 Cr. P. C, (o!d) and Section 125 of 
Cr. P. C. (new).* In an application for increased maintenance allowance 
granted under Section 488 of Cr. P. C. the husband produced decree, for judicial 

ife j i for maintenance, The 


l even original order of 


The grounds for the relief of judicial Separation can be lucidly Considered 
as f. llows on any one or more grounds :— 


(1) That the respondent has, after Sclemnisation ‘of marriage had 


voluntary sexual intercourse with any person cther than his or 
her spouse. 


(2) That the Tespondent has, after thes 
treated the petitioner With cruelty, 


(3) That the respondent has 
Period of not less than t 
sentation of the Petition, 


(4) That the respondent has ceased to be a Hindu by conversion to 
another religion. - 


(S) That the respondent has been, incurably of unsound mind or has 

cen suffering Continuously or intermittently from mental disorder 

ofsuch kind and to such an extent that the petitioner cannot 
reasonably be expected to live with the respondent. 


olemnisation of the: marriage 


deserted the petitioner for a continuous 
Wo years immediate ly Preceding the pre- 


been sufferi fi i and incur- 
able form of leprosy. ing from a virulent 


(8) That the res ondent has i 
religious aes Tenounced the world by entering any 


(9) That the Tespondent has not been heard of as being alive for a 
Period of seven ea; 


Ts .Or More by those persons who would 
naturally have beard of it had that party been alive. 
1. 1965 MPL (Notes) 135, E 


2. (1969) 73 Cal. WN 502: ILR (1970) 1 Cal 27.. 
3. Purshotam Kewalia y. Smt, Devki, AIR 1973 Raj 3. 
4. Nathu Ram y, Smt. Atar Kunwar, 1969 Cr > 1968 All LJ 697 : 
AIR 1969 All 191. peels. 
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: (10) That the respordent has been suffering from epilepsy. 


(: 1) That since the solemnisation of the marriage the husband has been” 
guilty of rape, sodomy or bestiality. ' migra Ps 


(12) That the respondent was impotent. - ` ais iatan 


(13) That the marriage had been solemnised (whether consummated or 

not) before she attained the age of 15 years and she had repudiated. . 

the marriage after attaining the age but before attaining the age 
of 18 years. 


(14) That a decree or order, as the case may be, had been passed in & 

suit under Section 18 of Hindu Adoptions and Maintenance Act, 

1956, or ina proceeding under Section 125 of Cr. P. C. 1973 and - 
that since the passing of such decree or order cohabitation between 
the parties had not been resumed for one year or more. 


(15) In the case of marriage solemaised before the commencement of 

this Act, the husband had married again before such commence 

ment or that any other wife of the husband married before such 
commencement was alive at the time of solemnisation of marriage 
with the petitioner provided that in either case the other wife was 
alive at the time of petition. 


Nullity of Marriage and Divorce 


11. Void marriages.—Any marriage solemnized after the 
commencement of this Act shall be null and void and may, on @ 
petition presented by. either party thereto ‘against the other 
party], be so declared by a decree of nullity if it contravenes any 


one of the conditions specified in clauses (1), (iv) and (v) of Sec- 
tion 5. ; 


; SYNOPSIS 
1. General. i 
2. Marriage void ipso jure. 
3. Scopes ` 


4. Void marriages. - pRa 
5, Contravention of conditions—Marriage null and void—No wife” 
and ““no maintenance’. 


1, General.—From the point of view of nullity of marriages, the Act 
divides the marriages into two - void marriages and voidable marriages. A 
void marriage is a complete nullity. It implies that parties were never husband 
and wife. A voidable marriage is a perfectly valid marriage so long as- it has 


not been declared null and void by a Court of law. Section 11 deals with cases 


of void marriages. Section 12 with voidable marriages and Section 13 with 
divorce. A child begotten or conceived before a decree under Section Ll or 12 
will be deemed to be their legitimate chi!d under Section 16. ogee 


1. The wodzi brackets substituted by the Marriage Laws (Amendment) 
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: Ty 
uni y i lusion of all others Satisfied p 
of one man with one woman to the exc ied by 
hE ao ak ka a of the marriage. A marriage may be Solemnized ip 


inder Section 9, Civil Procedure Code read with Section 34, 
at ESES The words “either party to the marria ge” have reference 
to the actual parties to the marriage.? The words “against the other party 


Madras Hindu Bigamy Prevention and Divorce Aci (VI of 1949) was in force 
being void under Section 4 thereof Cannot bocome 
repeal of that Act, and the “husband” is entitled t 
defendant is not his wife on account of th i 
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as the grounds mentioned in the application were the no grounds for divorce 
under Section 13 of the Act. Annulment of marriage was sought in 1978 for 
alleged fraudulent obtaining of consent in marriage in 1973 and if the delay 
is not explained relief must be refused for latches.* 


It will be too narrow a construction to hold that in every case whenever 
‘an issue of validity of marriage arises, haviag reference to the conditions of 
Section 5 the matter must be referred or the matter must come only to the 
original jurisdiction under this Act. The declaratory and remedial parts 
of the s.atute need not be kintermixed. When the reliefs mentioned in 
Sections 9 to 13 are sought these provisions are exhaustive and compulsive 
‘and exclude the jurisdiction of other Courts. Marriage being a legal relation 
invelving matters the same isin issue the powers of urdinary Civil Courts are 
not excluded. The Court can in appropriate cases grant reliet of maintenance 
to woman from estate of her deceased husband cven on its finding that 


marriage is void." 


: Section 11 specifically enables either parties tu the marriage to have 
jt declared null and void bya decree of nullity against the other party. It 
‘does not confine the right to prevent the petition thereunder to the aggrieved 
party alone. Secordly the Limitation Act, 1963 does not apply to a ‘suit oF 
proceeding under the law relating to the marriage and divorce vide Section 
29 (3) thereof.* If the husband is dead at the time of fiing of the petition 
for declaration of nullity of marriage the petition is competent even though 
the husband dies.* If the husband marry with a second wife when first is 
diving, the second marriage is void even though necessary ceremony have 
‘one through. The passing of a decree of nullity is not mecessary and the 
‘woman does not get status of wife nor the man the status of husband.“ The 


C. P. C. read with Section 42 of the Specific Relief Act. Filing of the suit 
in the Court of the District Judge is not obligatory.” If the parties to the 


laneous Appeal.'° The adjudication under Section l: of the Act is regarded 
as decree only for the purposes of this section and they cannot be treated 
decree within the meaning of Section 12 (2) C. P. C. ‘Such decree is there- 
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` fore outside the purview of Section 96 of the C. P. C.* The clause (Vi) of 
‘Section 5 is not such a Condition rendering the marriage void? 


restraining her Hindu husband from contracting second marriage is triable f 
the Court of the Civil Judge, J. D. The suit is permitted by Section 54 of 
Specific Relief Act.* The Petition for annulment of husband's second marriage 


than concubine. Such a Marriage was not Prohidited by Shastras or Hindu 
W, as administered Prior to the prohibition of ¿uch marriages by statutes.!° 
Nullity decree is available ipso jure only on the grounds (i) (iv) and (v) stated 


Marriage.1* The declaration under Section 11 is sufficient Where marriage 
` IS void.”“ Ina void marriage the wife cannot claim maintenance under Sec- 

tion 488 Cr. P. C** The marriage of bridegroom below 18, bride below 15 
years 18 void ab initio.4* The Provisions of Sections 11 and 17 do not offend 


‘L AIR 1961 AP 359 (DB), 
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Ho 3. AIR 1962 Mad 510. 
4. AIR 1947 Mys 247, 
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Article 15 (a) of the Constitution.» Where husband of the first marriage is 
alive and there js also no valid divorce between the parties it being brought 
about by minors the second marriage of the wife is null and void even if it is 
assumed that the second marriage was proved.” The child born from a 
void marriage not decreed null, whether deemed legitimate.” It is not 


sion required under Section 11 is necessary onl; if the case go permits.“ For 
nullity of marriage the petition under these sections and not & civil suit is 


Where, in the proceedings for a decree for nullity of marriage On 
husband’s petition against his wife on the ground of her impotency, the 
evidence Was that it was only one night after the marriage that the husband 
attempted to consummate the marriage but the wife deliberately refused to 
submit because she had been forced to marry him against her wish, and 
that soon after that she went to her parents and there was no second attempt 


Held that it could not be assumed that the wife was incapable for 
sexual intercourse or a victim of such an invincible repugnance to the physical 
act. The husband failed to establish impotency of his wife on the day 0 
marriage and its continuation until the institution of proceedings. The case 
was one of desertion rather than of impotency-” The first wife while she 
` can get an order for judicial separation aS against the usband cannot maintain 
an application under this section for declaration of nullity of the second 
It is provided in Section 16 of this Act that despite the declara- 

, the offspring of the marriage, male or female, is legitimate 
with the right of inheritance to either of the parents and under Sections 24 
and 25, provisions are made for maintenance pendente lite and expenses of 
roceedings to either spouse WhO is without means when a petition is instituted 


Contravention of conditions —Marriage null and yoid—No wife” 


and no «maintenance”.—i0 the instant case, there is no dispute that the 


the first respondent had a wife living and the said marriage between them 
was subsisting. The result, therefore, was that by reason of Section ll of 
the Hindu Marriage Act, marriage between the petitioner and the Ist res- 
ondent was null and void. The consequences of such a marriage being 
pull and void or ‘‘void ipso jure” was that although the marriage was solem- 
nized by performing ne .essary ceremonies and as registered the same ywas 
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Since admittedly, at the time of marriage i 
Conditions for the validity Of marriages x aaen ee ction s D or ie 


x S d and wife to the knowled ublic 
or otherwise, could not confer on such a woman a status of a Wie KPUD 


; ing husband and wife. H ch 

queioe a sae ves ud meade on proof of marriage boing, inva That 
os a e 

the Petitioner, could not be considered te aa ‘wif? OU the facts, therefore, 


A the “wi fe” 
aim maintenance under Section ] 25 of the Criminal Pa Code, 1975. 


S. - (1) Any Marriage solemnized, 
commencement of this Act, shall be 


may be 5 
the following grounds, nama by a decree of nullity on any of 


— 


(b) te marriage is in contravention of the condition 
Pecified in clause (t) of Section 5 ; or 


ve a ° su er munabai Anantrao Adhay V. Anantrao Shivram Adhav and 
d ( a) 5 eas at pp 263 and 264 (Bom HC) (EB). . 
re 1976. don 12 Subs, by the Marriage Laws (Amendment) 
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(c) that the consent of the petitioner, or where the con- 

sent of the guardian in marriage of the petitioner 
[was required under Section 5 as it stood imme- 
diately before the commencement of the Child Mar- 
riage Restraint (Amendment) Act, 1978 (2 of 1978)] 
the consent of such guardian was obtained by force 
*lor by fraud as to the nature of the ceremony OF as 
to any material fact or circumstance concerning the 
respondent] ; or i 


(d) that the respondent was at the time of the marriage 
pregnant by some person other than the petitioner. 


(2) Notwithstanding anything contained in sub-section (1), 
no petition for annulling a marriage— 


(a) on the ground specified in clause (c) of sub-section (1); 
shall be entertained if— 


(i) the petition is presented more than one year after 
the force had ceased to operate or, as the case may 
be, the fraud had been discovered ; oF 


(ii) the petitioner has, with his or her full consent, 

lived with the other party to the marriage as hus- 
band or wife after the force had ceased to operate 
or, as the case may be, the fraud had been dis- 
covered ; - 


(b) on the ground specified in clause (d) of sub-section (1) 
shall be entertained unless the court is satisfied— 


(i) that the petitioner was at the time of the marriage 
ignorant of the facts alleged ; l 


(i) that proceedings have been instituted in the case 

of a marriage solemnized. before the commencement 
of this Act within one year of such commencement - 
and in the case of marriages solemnized after such 
commencement within one year from the date of 

_ the marriage ; and fot R 

(iii) that marital intercourse with the ‘consent of the 

petitioner has not taken place since the discovery 


ground]. 


1. The words in brackets in Cl; (c) Subs. by Act No. 2 of 1978. s 
2. ` Subs. by the Marriage Laws (Amendment) Act, 1976. 
3, Subseby the Marriage Laws (Amendment) Act, 1976, - . 
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SYNOPSIS 


Scope of the section. 
Impotency. 
„Lunacy and idiocy. 

Consent by force or fraud. 

‘Pregnancy of respondent at the time of marriage. 
‘Limitation and condition. 

Cohabitation. 

Evidence and burden of proof. 

1, Scope of the section.—This section deals with voidable marriage as 
distinguished from marriages covered by previous section. The difference 
between a void and voidable marriage is this, that in the case of a void 
marriage, there is no need to have it declared a nullity, though a decree of 
nullity may be obtained at the option of either party but in the case of a void- 
able marriage, though it isa voidable by a decree of nullity, it is not void ab 
initio and will-continue to be valid unless and until it is set aside’ by the party 
aggrieved. The right of a spouse to the annulment of marriage by a decree is 
a new right created by the Act. Its Scope has to be ascertained on with 
reference to.the provisions of Section 12. Doctrines like “want of sincerity” 


Ne- 


AMAHA Y 


2. Impotency.—The marriage of impotent person is not void ab initio 


> So long as the wife does not 
choose to get the marriage annulled under Section 12 she is entitled to be 
maintained by her impotent husband. Impotency means incapacity to con- 
summate the marriage by actual sexual intercourse, Impotency of a spouse 
may be due to various causes both bodily and mental. A morbid and 
invincible repugnance to the act of consummation or disability to consummate 


ground of marriage being voidable. Impotency may be due to invincible 
zepugnance to the act of consummation resulting in the paralysis of the will’ 
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or to temporary absence of desire or to timidity or to sexual over {ndulgence 
etc.t The mere fact that the respondent is afflicated with 4 venereal disease 
does not in law render him or her impotent. If the wife is capable of vera 
capula and natural coitus, the absence of pro-creating OF conceptive powers is no 

round for a decree of nullity. Barrenness or sterility isin no sense synonym 
of impotency. In B v. B,* it was pointed out that the incapacity to consummate 
the marriage, whatever be the reason of such impracticability whether due 
structural defect or otherwise, amounts to impotency justifying the Court’s 
interference for relief, Prior to the amendment in the clause by Act 68 of 
1976 to obtain a decree of nullity the petitioner would have to establish that the 
respondent was impotent at the time of the marriage and continued to be so 
till the institution of the suit.” Before the amendment, if a party was not 
impotent at the time of marriage but became impotent before the institution 
of the suit the petitioner would not be entitled to a decree. Alternatively if the 
respondent was impotent at the time of marriage but not impotent at the 
institution of the suit a decree must be refused. 

` Where it is proved that the husband has not been able to perform sexual 

intercourse even after a fair trial has been given to him by his wife, it must be 
held that the husband is impotent within the meaning of Section 12 (Ù (a).“ 


Impotency simply means inability to perform sexual act. It may be 
pathalogical or psychological permanent or temporary, complete or partial. 
Before the Marriage Laws (Amendment) Act, 1976 it was necessary to prove 
that the respondent was impotent at the time of marriage and continue to be so 
and till the institution of the proceeding. As the result of the Marriage Laws 
(Amendment) Act, 1976, it has now to be established by the petitioner 
marriage has not been consummated owing to the impotence 0 e other 
spouse. Whatever might be the position at the time of marriage if the marriage 
is subsequently capable of consummation, be it due to surgical operation Or 
otherwise no decree for annulment of marriage can be granted. 

Soon after the marriage during a festival the wife was in a position to 
take a leave and wrote a letter to her husband about her intending visit to the 
husband at his place. To this the husband sent a reply asking her not to come 
as, during the visit of his Boss he would be on à touring day. This is a lame 
excuse for 2 husband not to meet a newly wedded wife. The expectation of a 

j wife 
must be great and intense and office work of a permanent em loyee would 


scarcely ever stand in his way so 38 to bar the wife from paying him @ visit 
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and complete intercourse. The degree of Sexual, satisfaction obtained 5 
Parties is irrelevant. Where the respondent wife was suffering from the diseas, 


not consummation and decree for nullity of marriage must follow.* By virtue 
of Section 39 of the Amending Act, it is applicable even to pending matters, 
For the purpose of Section 12 (1) (a) it is not necessary for the petitioner to 
Prove that respondent was Wholly and totally impotent. It is not necessary 
for her to show that he is impotent with other women as well.” Notice is 


r two attempts are sufficient. 
4 n a decree of nullity on 


not warranted by law, Po call upon wife to o 
her husband who js Proved to be impotent woul 
insults upon her, mpotency means incapability fo 


Some cases accompany 
Smt. Snigdha Roy Choudhary, AIR 1977 


~ 2. Usman, Inderjet, AIR 1977 P and H 97 (DB). : 
“3. Siraj Mohamad Khan vV. Hafizunnissa, AIR 1981 SC 1972, . 
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impotency but is not necessarily associated with it. The two expressions denote 
lack of two different powers. A person may be incapable ot accomplishing 
the sexual act and yet be capable of procreating. Conyersely also a person 
may be incapable of procreating and yet be capable of accomplishing the 
sexual act. The cause of impotency may be inthe malformation or structrual 
defect in the parts ; in the functions, resulting in imperfect erection or prema- 
ture ejaculation ; in diseases, local or general or in the mind, manifesting 
itself a repugnance for the sexual act, fear, lack of confidence, etc. In some 
cases a person may be capable of having sexual intercourse but incapable of 
performing it with a particular individual, and in such a case he must be 


regarded as impotent in relation to that particular individual regardless of his 
potency in general Ina petition for restitution of conjugal rights filed by 
husband, the wise raised the defence of impotency of the husband and the 
husband alleged sexual intercourse with his wife. On medical evidence wife 
having her hymen intact and her vagina admitting only one finger and the 
husband having normal generative organ. Tt was held that though outwardly 
husband appeared potent, he was impotent towards his wife and hence decree for. 
nullity was passed.” To consummate the marriage complete sexual intercourse 
must take place otherwise dissolution of marriage under Section 12 on the 
ground of impotency must follow.” The parties to the marriage were physi- 
cally fit but no act of coitus could take place it was held that on the facts and 
circumstances, that wife had uncontrollable aversion to allowing coitus to 
husband. The case belonged to rare variety of frigidity quoedhanc.* The wife 
claimed a decree of nullity of marriage alleging her husband to be impotent. 
The doctor testing husband neurologically and by stimulation. The test are not 
final to conclude impotency. The husband having normal health and genital 
organs capable of performance of marital obligation. The wife was also 


sexual intercourse even after fair trial given by wife, the husband should be 
held to be impotent.° The individuals generally potent but impotent with 
respect to his own spouse. He is impotent for the purpose of this Act.” So 
far as impotency is concerned the evidence of expert medical testimony is 
necessary. The mere fact that spouse feels no charm in marriage or that 


_ immaterial to the question whether 2 woman is impotent or not.1° The impo- 
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tency contemplated in this section does not signify sterility but contemplates 
incapacity to have normal sexual intercourse.! In the annulment of marriage 
on the ground of impotency wife could be granted maintenance till she remaing 
unmarried. A person charged of impotency cannot be compelled to undergo 
medical examination.? In a petition by wife under this section, the wife 
offered that if the husband was found potent on medical examination her applis 
cation should be dismissed. The medical report about the husband bej 

Potent, was filed in Court. It was held that she has Statutory right to prove 
her husband’s impotency and hence cannot be forced to abide by her offer and 
the offer being malafide or otherwise can be considered at the time of deciding 
her application on merits by trial Court.* When the husband is able to get 
erection and penetrate wife fully, the consummation is complete. No impos 


grant relief even if the spouse is found to be impotent only in the relation to 
the other spouse.® 


3. Lunacy and idiocy.—The expression ‘idiot’ is not defined in the Act, 
It must be understood in its ordinary significance. It does not contemplate a 


aitairs properly. In the present context it means a person so deficient in mind 
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‘of giving consent due to unsoundness of mind.* Though the respondent was 
capable of giving valid consent that person was suffering trom mental disorder 
of such kind and degree as to render that person unfit for marriage or begetting 
children or the respondent had been subject to recurrent attacks, of insanity or 
epilepsy.” A marriage of a person subject to temporary Or periodical insanity, 
if contracted during & lucid interval, is valid whatever might have been the 
condition of his mind either before the marriage or afier it. See a lucid 
exposition of the position with reference to annulment of marriage on the 
ground of insanity of one of the spouses at the time of the marriage in 
Munishwar Dati v. Indra Kumari. Subsequent recovery of the person from un- 
soundness of mind does not affect the question of the validity of the marriage.“ 
Medical evidence, though it may not in all circumstances be a determining 
factor, is never theless a most important element of evidence. Both pre-nuptial 


that which is required in 24 criminal case. Court need only be satisfied on 
balance probability.° Epilepsy per se is not a ground for annulment. Epileptic 
wife is not an ‘Akanya meaning an impotent woman, and, therefore, here 


nullity. It can not also be said that an epileptic wife is not capable of perform- 
ing religious and other oblations.” In proof of lunacy, medical evidence may 
not always be given in all cases or may not be in all circumstances a determin- 


ing both pre-nuptial and post-nuptial physical and mental state of mind of the 
wife or the husband (as the case may be) to determine whether he or she suffered. 
from lunacy at the time of marriage." In affirming the decree of nullity of mar- 


riage on the ground that the wile was an idiot it was held where the wife aged 
17 years did know the difference between a boy and girl, ‘Amavasya’ and 
‘Poornima’ or a living and a dead person apart from the fact that she did not 


understanding but total absence of reasoning from birth. In the absence of- 
any allegation of permanent unsoundness of mind of the spouse in ques- 
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i i + The subsquent 
e annulling the marriage be passed : quent attack 
of ieee ; aes of the spouses who was otherwise sane at the time 
ratios Henot make the said marriage in nullity under Section 12 (1 


Where the alleged disease is Schizophrenia, whether, it is curable or not does 


e.case in which one of the parties of the marriage was suffering from 
Schizophrenia at the time of marriage.? The medical opinion in favour of sanity 
do not contemplate adverse inference against sanity merely because expert who 
was not examined.* The concealment of factum of suitering of wife from ip. 
curable Schizophrenia falls under Section 12 (1) (c) and annulment can be 
decreed.* 


4. Consent by force or fraud.—Where in a petition under Section 12 | 


the husband avers that there was fraudulent misrepresentation at the time 


when “The petitioner gave his consent to the Proposal for marriage”, and there | 


marriage is a sacrament and not a contract. The word 
annulment of the marriage under Hindu Law is limited 


nt, the marriage can 
ad character before the 


is mentioned in clause (d), should 
he marriage. Where the pennone 
had given his consent at the time © 
the solemnization of the marriage ofthe as 


allegations made in the petition did not come 
within the meaning of ‘fraud’ as used in Section 12 (1) (c) ofthe Act and meza 
fore the petition was liable to be dismissed as not disclosing any cause 0 
action.” There can be no dispute wi iti 


matrimonial cases is to be proved b 
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second appeal.* The fraud does not mean any fraudulent representation or 
concealment. ‘The test is whether there is a real consent to solemnization of 
marriage. The non-disclosure or concealment of curable epilepsy does not 
amount to fraud within Section 12 (1) (c).” The threat to commit suicide is 
coercion. The fraud or misrepresentation must be practised at the time of 
marriage and not at the time of betrothel.4 When the consent was obtained 
before marriage is solemnized, the case falls under sub-section (1) (c) under 
which the proof that consent was obtained by force or fraud at the time o. 
marriage is not necessary.2 Where the father represented to his wife within 
uris that the ‘proposed 
bridegroom was a young man, although in fact he was of advanced age and 
the appellant believing the representation gave her consent to the marriage. 
Siace the appellant was under veil she could not see her husband at the time 
of marriage so as to withdraw her consent, hence the appellant was entitled to 
dissolution of marriage.” The failure to disclose suo motu the past unchastity 
of his would be wife, by her relations to the husband or his relations does not 
amount to obtaining consent of the husband to marriage by fraud.7 In absence 
of particulars of fraud in substantive petition mere mention of fraud or frau- 
dulent act of concealment is ineffective.” The consent obtained by mis- 
representation or false horoscope before marriage does not vitiate solemniza- 
tion by fraud or force. The substitution of horoscope is no ground for annull- 
ing marriage.” The concealment of fact by the wife from husband that she 
was suffering from venereal disease did not amount to ‘fraud’.t° The conceal- 
ment of the fact that the appellant had been once married to another women 
cannot be a ground for annulment of the marriage." Where evidence of 


petition under Section 12 (1) (c) of the Act could not be sustained. ‘The fact 


her maternal uncle which was different from the one to whom he was actually 
matried in Punjab but failed to allege that a different Bl rl had been shown to 
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i er on to his brother and sister-in-law in Punjab sometime 
afore posure approved, it is difficult to hold that fraud was played on 
all these occasions. Further held that where marriage had been Performed 
according to religious rites of the parties it is complete and merely because it 
was not consummated it cannot be said’ that fraud had been played on the 
husband-petitioner.t A single act of sexual intercourse by a Spouse who had 
been fraudulently invigled into a marriage by fraud and impersonation by other 
spouse, would not amount to total condonation of fraud and Inpersonation so 
as to bar petition for annulment of such voidable marriage under Section 12. 
The fact of annulment of frst marriage on the ground of unsound mind was 
concealed at the time of second marriage, then marrjage can be annulled under 
Section 12 (1) (c). If the wife is suffering from Schizophrenia intermittently. but 
to such extent that husband could not reasonably live with her, divorce can be 
granted. It is not necessary to prove that mental disorder emited at or before 
marriage.’ 


5. Pregnancy of respondent at the time of Jmarriage.—Under Section 12 
of Hindu Marriage Act in order to sustain a petition the only things that the 
petitioner has to prove are (1) That at the time of marriage, the wife was 
pregnant ; (2) That the pregnancy was by some person other than the Es 
tioner ; (3) That the petitioner was ignorant of the pregnancy at the time oe 
marriage ; (4) That the petition was filed within one year from the date o 
Marriage ; and (5) No marital intercourse has taken place since the discovery 
by the petitioner of the respondent’s pregnancy. The burden lies on the 
petitioner to prove pregnancy of the respondent by some other person. The 
requrement as to filing the petition within one year of the marriage is mang 
tory.i” Since the requirement is the condition precedent and not a period o 
limitation Section 5, Limitation Act cannot be invoked.° It would seem that 
even where the husband’s right under the section has been concealed from him 
by the fraud of his wife during the concerned period, a petition under S20- 
tion 12 (1) (d) will not be competent thereafter.” If it is doubtful whether 
the pregnancy was by the petitioner or by somebo 
petitioner and others having had intercourse with t 
marriage, the benefit of doubt must be in favour o 
for in such circumstances it is not Possible to say that the respondent was 
pregnant by some person other than the petitioner. 
proved do not clearly show that the 
Pregnancy at the time of the marriag 
not, the burden of proof that he did 
thrown on him, the presumption bei 
at that time. Again, if marital int 
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between the petitioner aud the respondent after the discovery by the petitioner 
of the pregna ney—a circumstance which would be fatal to the maintainability 
of the petition—the only way in which course which was had was not with the 


stances of the case that the burden of proving that the child was the child of 
the husband was on the wife.” This case also holds that giving or blood 
samples should not be compelled for test of paternity of the child. 


Where the medical evidence clearly established that the respondent was 
pregnant since long before the date of the wedding, the testimony of the doctor 
who was expert ia mid-wifery cannot be rejected on the ground. that she had 
not specialised in gynaecology.” In order to appreciate the evidence on record 
tivo crucial dates must be kepi in mind, namely, the date of the marriage 
between the parties and the dace on which the respondent delivered a soa. It 
was nobody's case that the appeliant had access to the respondent before the 
date of the marriage. The medical evidence clearly establishes the fucc that 
the respondent was pregnant since long before the date of the wedding and i 
that be so it must be the result of sexual relations not with the appeliaut but 
with some person other than the appellant. The High Court was, therefore, 


Clearly in error in relying upon passages occurring in text-books of medical 
experts dealing with exceptional cases and rejecting the positive and clear 


with the respondent is declared to be a nullity. In a petition for annulment of 
marriage no issue under Section 12 (2) (2) @ and therefore no evidence on the 
point could be led. The High Court held rightly and remanded the issue.“ The 
Court can bass its decision on admission of parties. Tac trial Court’s finding 
on admission of wife and other cvidence that the child was conceived by 


and medical examination of mother during the pregnancy gave different opini- 
ons by doctor, no inference of illegitimacy can be drawn.” The past unc.astity 
is not made a ground for annulment of marriage.” 


6. Limitation and condition.—The marriage was solemnized before 
Hindu Marriage Act came into force and petition for annulment was filed on 


cose lea SURE 
1. Susheela v. Nanawati, AIR 1960 Bom 117; Sivaguru v. Saroja, AIR 
1960 Mad 216. 
2. Nishit Kumar v. Anjali Biswas, AIR 1968 Cal 105. 
3, Baldev Raj v. Urmila Kumari, AIR 1979 SC 879. 
4. Mahindra Mani Lal Nanavati v. Sushila Mahendra Nanavati, AIR 
> 1965 SC 364. 
5, Ibid. ; 
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11-6-1956 when the Court reopened after summer vacation, Section 
General Clauses Act is not applicable to proceeding under Section 12 (1) (d) of 
the Act as compliance with sub-section (2), Clause (b) isa condition preced 
to the success of the application and as such the Petition is not maintainable + 


it is necessary that the wife must establish husband’s impotency at the time of 


It is worth remembering that the Act has not prescribed any period of limita 
tion for Presenting an application under Section 12 of the Act. In Considering 
whether there was unnecessary or Unreasonable delay in Seeking the relief, the 


Inherent sexual weakness and 
to grant the relief,’ Section 10 
cation in deciding the petition 


debility, the delay in the Circumstances is no bar 
of General Clauses Act (1897) has no appli 
under Section 12 (2) Clause (d) (ii),? 


L Savlaram v. Yashodabai, AIR 1962 Bom 190: 64 BLR 27: 1962 
NLI 116 (DB), i 
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gions of the parties alone. Admissions are to be ignored on grounds 
of prudence only when the Court, in the circumstance of a case, is 
of opinion that the admission of the parties may be collusive. If there 
‘be no ground for sucha view, it would be proper for the Court to act on 
those admissions without forcing the parties to lead other evidence to establish 
the facts admitted, unless of course, the admissions are contradicted by the 
facts proved or a doubt is created by the proved facts as regards the correct- 
ness of the facts admitted. 


7. Cohabitation.—The second ground embodied in clause (ii) of Section 
12 (2) (a) which prevents a petition for nullity of marriage brought about 
by force or fraud is the parties living together as husband and wife, in spite 
of their knowledge of the fraud or the force employed. This clause or condi- 
tion does not depend upon the lapse of any time after the discovery of the 
vitiating circumstance. If the discovery is made even a day prior to the 
living together as husband and wife which in the context means having sexual 
intercourse, the petition deserves to be dismissed. The principle underlying 
this condition appears to be the principle gatherable from the idea of con- 
donation. It it always open to the parties brought together ina marriage 
despite the force or fraud employed for bringing it about, to stand by that 
alliance even after their knowledge of the vitiating circumstance and if they 
approbate the alliance by living together as husband and wife, it will no 
longer be open to them to reprobate it by filling a petition fora decree of 
nulity. Such living together as husband and wife must be with full consent ` 
of the spouse on whom the fraud or force has been exerted. Where the 
husband and wife had lived together after the discovery ofthe fraud, the 
period of such living is not relevant for purposes of the condition laid down 
in Section 12 (2) (a) (Gi)? If on discovery of the fraud by one of the spouses, 
he or she is prevented from going away and is forced despite his or her 
will to continue cohabitation, that would not prevent him or her from filling 
and succeeding in the petition for nullity of marriage on the ground ofcon- 
donation or acquiesance, 


8. Evidence and burden of proof.--An order allowing a petition 
under Section 12 (c) of the Act on the ground that respondent and her counsel 
were absent cannot be sustained. In proceedings under the Act, whether 
defended or not, the Court must be satisfied that the ground for granting 

_ relief exists. It is the duty of Court in every case where itis impossible to 
do so consistently with the nature and circumstances of the case to make 
every endeayour to bring about reconciliation between the parties.* A peti- 
tion for annulment of marriage on the ground that wife was insane where - 
no cogent evidence was produced to establish that at the time of marriage 
wife was of unsound mind or was suffering from some mental disorder. The 
petition was held to be liable to be dismissed. In a petition for dissolution 
of marriage on the ground of adultery the standard of proof of adultery in 
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7 SCR 267 : 1965 SCD 95: AIR 1965SC 364 : (1965) 6 SCJ 788 : 
66 BLR 681 : 1965 Mah LJ 365 : 1965 MPLJ 509. 
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a petition for divorce is not as Strick as in a criminal case and the Proof 
beyond reasonable doubt is not required.t Adultery has to be proved mainly 
by circumstancial evidence and cannot be proved mainly by direct evidence, 
The burden of proofis on person who made the allegations. “The levelli 
of allegations of aduitery without proper foundation and basis would Cori 
stitute mental cruelty on the other spouse so asto anable that spouse to 
seek divorce'on the ground of cruelty.” Ina petition under Section 12(1 
(d) though the defendant has, in her written Statement stated that she was 
Pregnant at the time of marriage, the Court must require the petitioner to 
prove beyond reasonable doubt that she was So pregnant and that she was 
pregnant by semeone other than the petitioner. The satisfaction which ‘the 
-court has to. arrive at in proceedings under this Act must be satisfaction 
beyond all reasonable doubt.® - 


Tbe ground of annulment of marriage onthe ground of pregnancy per 
alium is a species of fraud perpetuated by a spouse, which would invalidate 
‘the marriage. Consequently, it is for the petitioner husband who seeks 
annulment on this ground to establish that the fraud is present, and he must 


essential conditions upon which the husband can obtain a decree of nullity 
of marriage. It is for the husband, on the contrary to Satisfy the Court that 
these conditions are fulfilled.* Asa general rule the burden of proof on the 
question of impotency of the respondent is upon the peiitioner.* The impo- 


ledge of the Spouses, proof aliunde of the infirmity is always difficult, but 
where a decree of nullity on the ground of the respondent’s malformation 
18 sought, the relief need not be granted unless the existence of incurable 
malformation which Prevents the sexual intercourse is spoken to by the 
medical man who has examined the respondent, 


the absence of Provision, to any party to compel the other party alleged to 


got the power to order the medical examination of the respondent but this 
Power has got to be used With great caution, due regard being had to the 


ibili i e to natural delicacy and sen- 
sibility especially of the female spouse. No doubt, if the roapondent refuses 


to submit herself or himself to the medical examination necessary to corro- 
orate the evidence of the petitioner, it is open to the Court, to draw an 


eer es SE aa ga aa 
. Binode Anand Lakra V. Smt, Belulah Lakra, AIR 1982 Pat 213 (SB): 
: A; wayamprabha v. A. S. Chandrashekhar, AIR 1982 Kant 295 


1 

2 

3. AIR 1560 Bom 117 (DB) : 61 BLR 431: 1960 Nag LJ 145. 

4. 73 Mad LW 224 : 1960 Mad WN 37 : AIR 1960 Mad 216 (217, 218). 

"5+ Rajendra y, Shantidevi, AIR 1978 P & H 181. 

6. Laxmidevi v, Babulal, AIR 1973 Raj 89; Samar v. Snigdha, AIR 
1977 Cal 213 ; M v. S, 1963 Ker LT 315 ; Ganeshji v. Hahtulabat, 
(1967) 8 Guj LR 966 ; Rajendra v Shantidevi, AJR 1978 P & H 161, 


gitize 


A di Math Collection. 
T, Revamma'y, Shanthappa, AIR 1975 Mys 136. 


S. 13] DIVORCE 89 


adverse inference against the refusing party, but it is not bound to do so.” 
The husband’s admission of impotency is sufficient proof and no further 
evidence is needed.? If the respondent confesses to non-consummation and 
refuses to undergo medical inspection decree of nullity may be granted.* 
a proceeding under this section where the evidence of one spouse alone is 
available there is no need for corroboration if such evidence is reliable.‘ 
Medical certificates do not prove themselves and must be strictly proved 
by the doctor issuing them, who must state whate testshe carried out for 
arriving at his conclusion and must able to stand cross-examination and 
convince the Court about the correctness of the said conclusion.” Where 
the evidence establishes the possibility of only an incipient or imperfect coitus, 
impotency must be held to have been proved.” The burden of proof that 
the respondent was of unsound mind at the time of marriage is upon the 
petitioner. The burden then shifts to the respondent to show that when the 
marriage contracted he or she was in a lucid interval and therefore the 
marriage was valid. The latter burden isa very serious and heavy burden 
indeed, and.the question of its discharge must necessarily depend upon very 
cogent and clinching evidence regarding the lucidity of the mental condition 
atthe time of the marriage. A party is impotent if his or her mental or 
physical condition makes Consummation of the marriage a practical imposi- 
. bility.” The existence of first wife at the time of performance of the second 
marriage need not be established by direct evidence and that fact may be 
inferred from other facts proved in the case.” 

13. Divorce.—(1) Any marriage solemnized, whether 
before or after the commencement of this Act, may, ona petition 
sresented by either the husband or the wife, be dissolved by a 

“decree of divorce on the ground that the other party— 

“[(i) has, after the solemnization of the marriage, had 
voluntary sexual intercourse with any person other 
than his or her spouse ; or 

(ia) has, after the solemnization of the marriage, treated 
the petitioner with cruelty ; or 

(ib) has deserted the petitioner for a continuous period 
of not less than two years immediately preceding the 
presentation of the petition ; or] 
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(iè) has ceased to be a Hindu by conversion to another 
religion ; or ; 
<: 4{(ii) has been incurably of unsound mind, or has been 
eae suffering continuously or intermittently from mental 
disorder of such a kind and to such an extent that the 
petitioner cannot reasonably be expected to live with 
the respondent. 
Explanation —In this clause,— 


(a) the expression: “mental disorder” means mental 
illness, arrested or incomplete development of 
mind, psychopathic disorder or any other disorder 
or disability of mind and includes schizophrenia ; 

(6) the expression “psychopathic disorder” means a 
persistent disorder or disability of mind (whether 
or not including sub-normality of intelligence) 
which results in abnormally aggressive or seriously 
irresponsible conduct on the part of the other party, 
and whether or not it requires or is susceptible to 
medical treatment ; or] 

. (iv) has, °[ * * * x ] been suffering from a virulent and 
incurable form of leprosy ; or 


(o) has, *[ * * * *] been suffering from venereal disease 
in a communicable form 3 or 


(vi) has renounced the world by entering any religious 
order ; or 

(vii) has not been heard of as being alive for a period of 
seven years or more by those persons who would 
naturally have heard of it, had that party been 
alive ; *[ * * +] 

“[Hxplanation—In this sub-section, the expression ‘‘deser- 
tion” means the desertion of the petitioner by the 
ont party to the marriage without reasonable cause 
and without the consent or a inst the wish of sucl 
party, and includes the wilful neglect of the peti- 
tioner by the other party to the marriage, and 118 
prammatical variations and cognate expression shall 

€ construed accordingly] ; 


1. Clause (iii) Subs, by the Marriage Laws (Amendment) Act, 1976. 

2. The words (for a period of not less than three years immediately 
Preceding the presentation of the petition) omitted by the Marriage 
Laws (Amendment) Act, 1976, 

3. The word “or” pali by Hindu Marriage (Amiendment) Act, 1964, 
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(itt) *[T* * *] 
e * *] 
*((I-A) Either party to a marriage, whether solemnized 
before or after the commencement of this Act, may also present a 


petition for the dissolution of the marriage by a decree of divorce 
on the ground— 


(i) that there has been no resumption of cohabitation as 
between the parties to the marriage for a period of 
“[one year] or upwards after the passing of a decree 
for judicial separation in a proceeding to which they 
were parties ; Or 


(ii) that there has been no restitution of conjugal rights 
as between the parties to the marriage for a period 
of ‘fone year] or upwards after the passing of a 
decree for restitution of conjugal rights in a proceed- 
ing to which they were parties.] 

(2) A wife may also pee a petition for the dissolution of 
her marriage by a decree of divorce on the ground— = "ee 
(i) in the case of any marriage solemnized before the 
commencement of this Act, that the husband had 
married again before such commencement or that any 
other wife of the husband married before such com- 
mencement was alive at the time of the solemnization 

of the marriage of the petitioner : 


Provided that in either case the other wife is alive at the l 
time of the presentation of the petition ; or 


(ii) that the husband has, since the solemnization of the 
marriage, been guilty of rape, sodomy or “[bestia- 
lity ; or] 

*[(iii) that in a suit under Section 18 of the Hindu Adop- 
tions and Maintenance Act, 1956 (78 of 1956), or in 
a proceeding under Section 125 of the Code of 
Criminal Procedure, 1973 (2 of 1974), [or under the 
corresponding Section 488 of the Code of Criminal 
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Clauses (viii) and (ix), deleted by Act No. 44 of 1964. _ 
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Procedure, 1898 (5 of 1898)], a decree or order, as the 
case may be, has been passed against the husband 
awarding maintenance to the wife _notwithstandin 
that she was living apart and that since the Passing 
of such decree or order, cohabitation between the 
parties has not been resumed for one year or up- 
wards ; or 


(iv) that her marriage (whether consummated or not) was 
solemnized before she attained the age of fifteen 
years and she has repudiated the marriage after 
attaining that age but before attaining the age of 
eighteen years.] 


Explanation —This clause applies whether the marriage 
was solemnized before or after the commencement of 
the Marriage Laws (Amendment) Act, 1976 (68 of 
1976). < 


é SYNOPSIS 
- General. 
; Divorce. 


1 

2 . 

3. Special Marriage Act and dissolution of Hindu marriages, 
4. Voluntary sexual intercourse. 
5 

6 

7 


- Proof of sexual intercourse. 
< Scope and object. 
- Cruelty—General. 
—(a) Actual or threatened Physical violence. 
—(b) Verbal abuse and insults. 
— (c) Excessive sexual intercourse, 
—(d) Refusal of intercourse. 
= —{e) Neglect. 
—( f) Communication of venereal disease, 
—(g) Drunkenness and use of drugs. 
—(h) Refusal to speak. 
—(i) Forcing association with improper Person. 
—(j) False charge of immorality against the wife. 
—(k) Il-treatment of children. 
—(l) Wife’s association—Suspicion. 
. 8. Cruelty during separation, 
9. Cruelty by refusal to have children. 
10. “Cruelty by words, i 
11. Recent.case-law, 
12. Cruelty by deception. Santis tri 
19+ Incapacity te fort GP paavi satay hess Gang ety, 
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14. Wife’s cruelty—Perspective and illustrative cases. 
15. Burden and standard of proof in cruelty cases. 

16. Condonation of cruelty. 

17. Desertion. 


—(i) Meaning and ingredients. 

— (ii) Intention to desert ot abandon. 
—(iii) Commencement of desertion. 
— (iv) Cause for desertion. 


—(v) Desertion must be without consent or against the wish of the 
petitioner. 


—(vi) Constructive desertion. . 
—(vii) Wilful neglect and desertion. 


-—(viii) Desertion must be for a continuous period of not less than two 
years. 


—(ix) Termination of desertion. 

—(x) Defence to action on ground of desertion. 
—(xi) Effect of condonation of desertion. 
—(xii) Burden and standard of proof. 


18. Ceased to be a Hindu by conversion. 

19. Incurably of unsound mind. 

20. Leprosy. 

21. Veneral disease. 

22. Renunciation of the world by entering any religious order. 


93. Clause (vii) : “has not been heard of as being alive for a period of 
seven years or more”. 


94. Clause (i) of sub-section (1-A) + No resumption of {cohabitation after 
judicial separation or decree of restitution of conjugal rights. 


25. Clause (i) of Section 13 (2) : Husband remarrying. 

26. Rape, sodomy or bestiality. 

27. Non-cohabitation after decree for maintenance. 

28. Repudiation of marriage by wife married before attaining 15 years. 
29. Practice, procedure, jurisdiction and duty of Court. 

30. Evidence and burden of proof. 

31. Court-fees. 


1. General.—This section provides for divorce and :in certain cases 
judicial separation can be followed by a deree of divorce. 


2. Divorce.—Marriage under textual Hindu Law was primarily and 
essentially a sacrament. It was regarded not only as a union of two: bodies 
but also of the souls in them. The textual Hindu Law did not permit dissolu- 
tion of marriage. The Hindu Marriage Act created apropos marriage a tela- 
tion and status, not defined by contract but by law. Ithas provided for legal 
dissolution of marriage? So long as such a divorce has not been obtained 
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f the two parties on presentation of a petition from a Competent- Court 
eee su baist and a second marriage cannot be Contracted.1 


Section 
custom 


Travancore Nair Act which is not repealed by Section 30 of the Hindu Marriage 


29 (2) saves the right of dissolution of marriage recognised by any 
or conferred by any special enactment such as Section 5 of the 


< But this does not mean that a Hindu Marriage cannot be dissolved 
ae Section 13 of the latter Act or that the only remedy of the parties is 
under Section 5 of the Travancore Nair Act.? The grounds here mentioned 


(basing divorce on matrimonial offence, giving the right to the innocent party 
to apply for relief and vesting discretion in the Court to grant relief). The 
second is the theory of frustration by reason of specified circumstances. 
The third is the theory of consent. There is however, no theory of the break- 
down of the marriage except to a limited extent.” It was observed in Parihar 
v. Parthar® “a marriage in which the parties could no more live together 


triage Act and not registered it under the Special Marriage Act, 
astraic law. In the first 
Sought only under the Special Marriage 


Section 15 of the Special Marriage Act, or they may have married under the 
Hindu Ma: 


or they may have married under the traditional s 
Fone relief of divorce will have to be 
ct. 


. a. : “a f 
e m certain cases, for the registration 0. 


e by s t 
- Such and certain other marriages and for divorce.” Modi, J., observed . 


. Ishwarsingh y. Hamkam Kaur, AIR 1965 All 464 (FB). 
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may also be pointed out in this connection that the Preamble to the Act shows 
that so far as divorce is concerned, the Act is all embracing and would govern 
the dissolution of all marriage irrespective of the consideration whe:her 
the marriage is of the special form envisaged under the Act and whether it 
has been registered under the Act or not.” An argument may be founded 
on this dictum that the parties though married under the sastraic Hindu law 
or after the commencement of the Hindu Marriage Act, can yet at their choice 
seek dissolution of their marriage under the Special Marriage Act even if the 
marriage had not been registered under that Act. Such an argument, however, 
is not acceptable. The Preamble sets out only the goals. Operative force 
has to come from the body of the Act and there is no section expressly 
or by implication conferring power to grant divorce in respect of marriages 
not performed under the Act except where they have been registered under 
the Act. 


4. Voluntary sexual intercourse.—This clause lays down as a ground 
for divorce the respondent’s voluntary sexual intercourse with another after 
the solemnisation of the marriage. The person with whom the sexual inter- 
course was had may be a virgin or a married woman or she may be a public 
woman or one who though married is immoral.* It must be noticed that 
what is made a ground is voluntary sexual intercourse and not being merely 
familiar or intimate with another even to an indecent degree which falls 
short of sexual intercourse. Intercourse implies the consent of both parties 
to the act, and the fact that the respondent was raped by another against her 
consent or by mistake as for instance in the dark she had intercourse with 
another under the impression that other was her husband, or she was made 
to agree to the act by her doctor under the belief that it was an operation, 
or when it was done under anaesthetic which made her insensible to the act, 
etc. In other words it must have been a willing and a knowing act consented 
to by the respondent in violation of the matrimonial obligation not to have 
sexual intercourse with any person other than the spouse. Sexual intercourse 
must show penetration, and mere kisses, huggings and embraces and even an 
attempt at sexual intercourse which did not succeed due to any of the 
imaginable reasons would not amount to a valid ground under this clause. 


Sex loyalty to the spouse is a single loyalty and cannot admit of division 
or duality. Besides, adultery implies a penetrative sexual intercourse, and if 
there is no penetration to any degree but a mere attempt of sexual intercourse 
it is not sufficient to constitute adultery. No doubt, the sexual intercourse need 
not be complete, but penetration is necessary either to a smaller or larger 

_ degree. As was held in Dennis y. Dennis, adultery cannot be proved unless 

. there be some penetration though itis not necessary that the complete act of 
sexual intercourse has taken place. If there is the penetration by the man of 
the woman adulery may be found, but if there had been no more than an 
attempt at the operation a finding of adultery would not be correct. In the 

~ above case, it was further laid down that if a man and woman who were 
attached to each other went to the woman’s bedroom and took off the greater 
part of their clothing and lay on the bed together, there would arise in most 
cases a presumption of adultery which it would be extraordinarily difficult to 
rebut. But this inference was capable of being rebutted if it was found that at 
the time at which the two were together onthe bed, the man was impotent in 
regard to the woman and was unable to get an erection with the consequent 
inability to penetrate the woman to any degree, with the result that the adultery 
would not be held to have been proved. oe 
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Ground of relief under this clause is known as adultery in matrimonial 
law. The clause however does not use the term ‘udultery’. Even a Single act 
of sexual intercourse subsequent to the solemnisation of the marriage by the 
respondent with a person other thau his or her own spouse will now be enough 
to sustain a case.* Section 125 (a) of the Criminal Procedure Code, 1973, - 
provides that a wife’s claim for maintenance under that section may be refused 
if at the time the claim is made she is “‘living in adultery”. 


The words ‘living in adultery’ mean a continuous course of adulterous life 
as distinguished from one or two lapses from virtue.” 


While the finding of the respondent’s wife in the company of a person 
other than her husband having been dragged by him into a shed by holding 
her hand would not amount to having sexual intercourse with any person other 
than her husband.* ` If an unrelated person is found alone with a young wife 
after midnight in her bedroom in actual physical juxtaposition, that circum- 


stance unless explained in manner compatible with innocence would justify 
inference of adultery.* 


Besides, adultery cannot be said to have taken place by reason of the 
sexual intercourse had by either spouse with a stranger when the intercourse 
had taken place either by coercion or fraud or mistake. If the respondent 

bonafide believed that the person with whom he or she had intercourse was the 
petitioner—such a thing is possible in cases of sexual intercourse occurring 10 
masquerades—no adultery can be said to have been committed. Nor can sexual 
intercourse be held to have taken place where the spouse was forced to it in the 
Sense of rape having been committed. Sexual intercourse, as it implies from 
the expression intercourse, must be bilateral and consensual. If the spouse 
Who is charged with adultery by reason of sexual intercourse with a non-spous¢ 
had been the victim of rape in the circumstances in which he could not but 
submit to the intercourse by reason of the force executed by the other party to 


the action, there is no willin sexual i ahs ingredient O 
adultery.” 8 intercourse which is an ingr 


iti ; ja for 
; a petition being presented in India 
the necessary relief based upon that 6 itted before 
” marriage is not a ground for telep t = SOA" Adultery comm 


5. Proof of sexual intercourse, 
sumptive proof based upon (a) circu 
access and the birth of children, 


—Adultery is generally proved by pre- 
Istantial evidence, (b) evidence of 4) by 
(c) contracting venereal diseases, (4) 


1. See Mahalingam Pillai v. Amsavalli, 189, for divorc? 
under this clause or judicial kenaa He Beaten 10 (1). 

2. Valliammai Achi y. Singaram Chattiar, (1966) 2 MLJ 425. 

3. Sadhu Amma v, Salyanarayana, (1967) 1 An. WR 179. 

4. Subba Rama Reddiar v. Saraswathy, (1966) 2 MLJ 363 : AIR 1967 


Mad 85; Cf. Chandra Mohini v. Avinash, AIR 1967 SC 584 (mere fact 
of male relation writing improper letters toa married woman does 
Not necessarily prove illicit intimacy between them). 

5. Mahalingam Pillai y. Amsavalli, (1956) 2 MLJ 289. 

6. Gerald Ve ki bs AS Gal MEN D49pn. Digitized by eGangotri 
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evidence of visits to houses of ill-repute, (e) decrees and admissions made in 
previous proceedings, and (f) confessions and admission of the parties which 
however are rarely acted upon in the absence of corroboration. That the 
respondent had sexual intercourse with another may be proved not only by 
direct evidence but also by such crcumstantial evidence as convinces 2 reasoli- 
able man of its having taken place. In fact adultery is seldom susceptible of 
sroof except by circumstances which would lead to that conclusion. The birth 
of a child to the wife when there was no access to her by the husband during 
the possible period of conception show the adultery of the wife.* Mere suspi- 
cion and opinion cannot take the place of proof and there must be evidence to 
show not only opportunity to commit the adultery, but also desire er inclination 
to commit it.” In the American Jurisprudence, Vol. 17 the following para- 
graphs occur which bear upon this question : 


‘The intent and disposition of the parties towards each other give 
character to their relations and can be ascertained only from acts 
and declarations of the parties. It is true that the fact to be 
proved is the existence of a criminal disposition at the time of the 
act charged ; but the indications by which it is proved may, and 
ordinariiy do, externed over & period of time both prior and subse- 
quent to it. The rules governing human conduct and known to 
common observation and experience are applied in these cases as 

in all other investigations of fact. Thus, it isa general rule that 
evidence having a logical tendency to prove an adulterous dis- 
position Or infatuation between the defendant and his or her 
alleged paramour is admissible. This rule admits evidence of acts 
both prior and subsequent to the adultery charged, even including 


reasonable and just man to a belief in the existence of this import- 
ant element in the ultimate fact to be proved. An adulterous 
disposition existing in two persons towards each other is commonly 
of gradual development; it must have some duration and does 
not suddenly subside. When once shown to exist, a strong infer- 
ence arises that it has had and will have continuance, the duration 
and extent of which may be usually measured by the power which 
it exercises over the conduct of the parties. It is this character of 
permanency which justifies the inference of its existence, at any 
particular point of time, from facts illustrating the preceding or 
| subsequent relations of the parties. Evidence of the husband’s 
commands to the wife prohibiting her association with the alleged 
paramour in the presence ofa third person and of her clandestine 
violation of the command has been held admissible as tending to 
show her infatuation with the alleged paramour. According to 
the weight of authority, however, evidence of immoral or indis- 
creet conduct on the part of the defendant with men other than 
those with whom adultery is directly charged is not admissible 
- although there is authority to the contrary. 


1. Anthony v. Merly, ILR 62 Cal 1080. 
2. M ahalingam Pillai v. Asmawalli, (1956) 2 MLJ 289. 
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In the absence of statutury provisions to the contrary the admissions 
of the defendant would pe Competent to prove aduliery 9 is or 
her part, although such Proof alone without corroboration may 
not be sutiicient. In some instances, the statutes have Provided 


decrees of divorce Pro confesso or by default. On the other i 
the object of statutory restrictions on the admissibility of such 


warrant a decree of divorce. It wou'd seem that when there is no 
danger of opening the door for coliusive testimony, admissions by 
either the husband or the Wife to or in the Presence of third parties 


The admissions and confessions Of the Paramour not made in the 
Presence of, or communicated to, the defending Spouse, are not 
admissible to prove his or her adultery, although they have been 
eld Competent where the foundation indicated was laid.” 

© onus of proof is on the Person alleging adultery.* The early view 

i e doubt.* Proof 


2. See Bipin Chandra y. Prabhawati, AIR 1957 sc 176 ; Varadarajulu 
d 


9; Bhagwanti v. Sadhu Ram, 
AIR 1661 Punj 18] 3 Harish Chandra y, Rama Gouri, 1969 BLIR 


999 ; Narayanan y. Parukutty, 1573 Ker LT 80 : 1973 Ker LJ 120; 
Kunhikannan V. Malu, 1973 Ker LT 431; Chhaganlal y. Sakkha 
Devi, AIR 1975 Raj 8; Cf., White y, White, AIR 1958 SC 411 (case 
under the Divorce Act). Cf, however Prem Masih v. Kumudani 


18 proof beyond reasonable doubt does not now hold the field and 

the civil Standard of Proof alone will have. to. applied now, in view of 

_the changed interpretation of the law in England in Blyth v. Blyth, 
ER 


Probability ang Dr. N. G. Da ane y, Mat. 5» Rastane, AIR 1975 SC 
34 ; Syam wana) choi T ALR 882, 
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beyond reasonable doubt is a requirement of criminal law, and eyen there it is 
only a guideline and not a festish.t Direct proof however is not an imperative. * 
It is highly improbable that any person could be witness to such act ; hence 
direct proof will be very rare and even if forthcoming the Court would regard 
it with disfavour.* Normally adultery is expected to be established by 
circuinstantial evidence. It is not possible to lay down a rule of thumb as to 
what circumstances would be sufficient to establish adultery. The only general 
rule is that the circumstances must be such as would lead to a guarded 
judgment of a reasonable and just man to that conclusion. The Court would 
“not as a general rule infer adultery from evidence of opportunity alone but 
would require some more satisfactory proof.* Evidence of'a guiity inclination 
or passion is needed in addition.* To establish adultery it is not necessary to 
prove the direct fact or even an act of adultery in time and place, or even 
necessarily the name of the person with whom the respondent is alleged to 
have committed adultery." The birth of a child 11 months and 20 days after 
final parting company with husband would goa long way to establish adultery 
on the wife’s part.” Likewise the birth of a child 402 days after final 
severance of ties was proof that the child was born only as a result of the wifes 
sexual intercourse with someone other than the husband and no other evidence 
is needed to prove this? The conduct of the wife though would fan fire pf 
suspicion, on facts still adultery is not proved and there is no danger to. th 
health of the appellant husband. Held that, the app<al is dismissed.” ae 
In Tribhut Singh v Vimla Devi,*° the facts found were that the wife had 
been frequently absenting herself from her house for days at a stretch and 
during such periods of her absence was found in company with a total stranger 
‘and no explanation had been forthcoming for tne woman being found in the 
stranger’s company at several places, and it was held that these facts would 
h a finding that she had been living in adultery with that man. 


be consistent wit f i 
“The degree of proof need not reach certainty but must carry a high degree of 


probability. ee i 

1. Inder Singh v. The State, AIR 1979 SC 10, 11. | 

2. Chandra Mohini v. Avinash, AIR 1967 SC 384 ; Vedavathi v. Rama- 

` ` swamy, AIR 1964 Mýs 280 ; Devyani v. Kauntilal, AIR 1963. Bom 98. 
“3. Simon Lakra v. Bakla, ILR 11 Pat 627; Phillips v. Emperor, AIR 
1925 Oudh 508. fi . 

4. Pushpa Devi v. Radheyshyam, AIR 1972 Raj 260 ; Chhaganlal v. 
Sakha Devi, AIR-1975 Raj 8. Sze further Subbarama Reddiar v. 
Saraswathi, AIR 1967 Mad 85; Puttayee v. Manickam, AIR 1967 

‘Mad 254; Barker v. Barker, AIR 1955 MB 103 ; Hearsey v. Hearsey, 

u=: ATR 1931 Oudh 259, i 

«. 5, Ghampa Gouri v. Jamnadas Amirchand, (1971) 1 APLJ 230. 
“6, Champa Gouri v. Jamnadas Amirchand, supra ; Barker v. Barker, 
supra ; Hearsay V. „Hearsay, supra. — es . 
q. Kamlesh Kumari v. Balbir Singh Bedi, AIR 1973 P & H 152. 
8. Vira Rena. v. Kistamma, 81 LW 450: AIR 1969 Mad 235; (1969) 
. 1 MLJ 366. . ; 
9,7:-P, Appellant v: P. Respondent, AIR 1983 Bom 8. 


10. AIR 1959 J&K 72.. ` . 

11. -Baby Ammal v. Varadaraju:u, 82 LW 18; Vira Reddi v., Kistamma,% 
81 LW 490: AIR 1969 Mad 235: (1969) 1 MLI 366 (proof. beyond 
reasonable doubt does not mean proof beyond a shadow of doubt 
or that it should reach certainty reversed by Supreme Court on 
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Plea of non-access should be specifically taken in pleadings ; admissions 
or statements by the wife made in an unguarded moment cannot be flung at her 
at the time of argument.!_ Evidence on the point by the spouses is admissible,? 
-but should be considered with caution, with a lions-eye.* 


An application for dissolution of marriage is straightaway maintainable 
onthe ground of adultery without need for a Prior decree for judicial 
separation.* ; 


Cohabitation With the respondent at different places subsequent to know- 
ledge by the petitioner of the alleged adultery would, in the absence of proper 


explanation of the petitioner’s conduct amount to condonation disqualifying 
the petitioner to relief. È 


Where a husband against whom a decree for judicial separation has been 
passed at the instance of the wife, commits adultery, subsequently, the wife is 


has not been ot taincd, the marri i i 
I ; age subsists and, therefore second marrjage 
. cannot be contracted b s = é z 


tions 5, 9, 10 and 13 To A 
under Article 25 (2) O cther previsions of Hindu Marriage Act are protected 


i. Anandi Devi v. Rajaram, AIR 1973 Raj 74. 
2. , Vira Reddi y, Kistamma, 81 LW 490. . É 
Dhaka Bai v. Nainan, AIR 1953 Mad 792, 4 
* pama v. Bhagaban, ILR | 1971) Cut 1447 : AIR 1972 Orissa 168: 
Ae Seela V. Gopalakrishna PA AIR 1975 Ker LT 72, ` hen 
-> “agan Mohan Rao v, Swarup, (1972) 2 MLJ 77 ; 85 LW 484... 
6. Greeny, Green, LR 3 Prob 121. 
~ “7. 1964 All wR (HC) 659 "(1965 2 

“7. 1964 : Cr LJ 449 (1). 
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one of the spouses has a virulent and incurable type of leprosy that resort 
could be had to Section 13 (1) (iv) of Hindu Marriage Act. The legislature 


and in appeal plea for dissolution of marriage under Act 25 of 1955 on ground 
of adultery is not available.” Application for judicial separation on completion 
of four years desertion from 22-12-1950 and subsequent amendment converting 
it into suit for divorce on same ground under Section 3 (1) (d), 4 of Bombay 
- Hindu Divorce Act, 1947 is not tenable by repeal of Bombay Act 25 of 1955 
and no saving under Section 6 of General Clauses Act, 1897 could be availed 
of.2 English decisions on the point of medical examination ot the other party 


damages against the alleged adulterer." When a Court grants a decree for 
divorce on the basis of the statement made by the husband, without giving 
judicial findings on the plea of adultery, the Court exercises 4 jurisdiction not 


below within four corners of its legitimate authority.° It is not the function of 
a Court, constituted under the Hindu Marriage Act, to grant 4 decree o 

divorce, or a declaration of divorce, on the basis of custom.’ The saving of 
right of dissolution of custom or special enactment such as Section 5, Travan- 
core Nair Act is cffective still parties can invoke Section 13 for dissolution 
of Hindu Marriage.» Among Thillyas hailing from Ernad Taluk in Malabar a 
customary form of divorce does exist in the form needed in this case. There 


Section 11 read with Section 5 (i) living with second wife amounted to 
‘adultery’. The petitioner though not entitled to 4 decree of divorce under 
Section 13 (2), was entitled to the same under Section 13 (1) (i).2° When the 


pn 


AIR 1963 AP 312 (DB) : ILR 1964 AP 1368. 


` 1 sche) 
9. AIR 1957 AP 914 (DB). pn 
a. AIR 1958 Bom 116 (FB) : AIR 1958 Bom 26, overruled. : 
4, AIR 1963 Guj 250. - Be 
5, AIR 1963 Guj 152. “ee 
6. AIR 1958 HP 15. a 
7, Ibid. Sa ae ae 


AIR 1961 Ker 311 (FB)... Sas 
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claimed.? Section 29 (2) of the Act states that nothing contained in the Act 
Shall be deemed to affect any right Tecognised by custom or conferred by any 
Special enactment to obtain. the dissolution of marriage whether solemnized 

fore or after the Act. Thus the Act does not disturb the Position which a 
customary divorce occupied before the enactment of the Act. What has to be 
found as a fact for this exception to operate Is, whether there had been as a 

t such a customary divorce or dissolution of a Hindu Marriage. In the 


rendered yalid.¢ A suit for divorce was Pending under Madras Act duriog 
which Central Act came Into force at the time of appeal, wherein aid of Central 
Act may be invoked.’ The Provisions of Section 28 clearly indicate that there 


l. Chanda Ghhitar Lodha y, Mst. Nandu, AIR 1965 MP 268 (DB). 
2. 1964 MPLJ (Notes) 3. ; 
3. (1965) 78 Mad LW 698, 
4. 1963 Mad LJ (Cr) 212, } 
5. (1956) 2 Mad LJ 289, i $ 
ib 40 Mys LJ 62 ; ILR 1961 Mys 981 « AIR 19 DB). 
7, 1959 Nag Ly Axor S Saer aan RDE) 
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To the case of a petition for divorce filed by the wife against her husbard 
joining a female as co-respondent, Rules 11 and 12 (a) apply directly. The 
female co-respondent adulteress is neither a necessary nor a proper party to 
such a divorce petition in view of Rules 10, 11 and 12 (a) claimed by the High 
Court, and the only manner in whivh she can intervene in such a petition is 
in accordance with the provisions of Rules 11 and 12 (a) and that too with the 
leave granted in that behalf to intervene by an order of the Court. The conse- 
quence then is that the application of such a female under Order 1, Rule 10 
of the Code of Civil Procedure to remove her name from the array of respon- 
dents in the divorce petition must succeed.* The effect of permission to 
withdraw the petition when petition under Section 12 subsisting. Application 
under Section 24 filed by respondent’s wife for interim maintenance was 
allowed but the amount of maintenance was not paid and the petitioner 
husband seeking withdrawal of petition on the ground of filing fresh petition 
under Section 13 and the petition can be dismissed as withdrawn but dismissal 
‘der of maintenance from very start. It is interim 


cannot ipso facto wips out or ) 
order and will operate till termination of proceedings under Section 12 and 


compliance of order under Section 24 cannot be made condition precedent tor 
petition under Seciion 13 of the Act.2 Even isolated acts of violence to the 
wife cannot be treated lightly as new rules of social behaviour are to be 
observed.* The sub-clause (b) of Section 13 (1) (iii) is not independent but can 
only apply after a decree for judicial separation has been passed and hence it 
is not open to Court to apply that clause and give a divorce forthwith.* The 
tight of divorce given to thefirst wife by Section 13 (2) (i) does not depend on 
her conduct prior to the commencement of the Act. When dealing with the 
question of delay, one should not be oblivious of the background and tradition 
of Hindu Society and instinctive reluctance amongst the women to come to the 
Court and seek the redress of their grievance against the husband. It has to 
‘be decided in the facts of each case.° A Hindu marriage can be annulled by 
‘a decree of divorce of Foreign Court.7- A consent decree for restitution of 
conjugal rights can form basis of divorce proceedings. The remedies by way 
‘of divorce, viz. dissolution of marriage, judicial separation and restitution of 
conjugal rights are distinctive in character, and have been devised with a set 
‘purpose. The significant feature of petition for restitution of conjugal rights 
is, that it is a remedy aimed at preserving the marriage and not at dissolving 
it, as in the case of divorce, or judicial separation. The court cannot enforce 
sexual intercourse but only cohabitation. That being the purpose of the 
petition for restitution of conjugal rights ; the petitioner must show that he is 
sincere in the sense, that he has a bonafide desire to resume matrimonial 
cohabitation and to render the rights and duties of such cohabitation. The 
petitioner who is sincere in that sense is entitled to a decree even though the 


DAB a a gaga a a 
1. Smt. Sarla Sharma v. Smt. Shakuntala, AIR 1966 Punj 337. 
2. 1965 Cur LJ 40; 67 Punj LR 485. 
3. AIR 1960 Punj 422. 
4, Chandramohini v. Avinash Prasad, AIR 1967 SC 581: 1967 AIL LJ 
167 ; AIR 1964 All 486 reversed. 
5. Smt. Nirmoo y. Nikka Ram, AIR 1968 Delhi 260. 
6. Ibid. 
7. AIR 1971 Punj 80. may 
8. Joginder Singh y. Smt. Pushpa, AIR 1969 Punj 397 (FB) $ ILR 1968 
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Dart i i A petitioner has, there. 
“parti ot evince any affection for each other. the 

: fore, T ga Ar the Court of his sincerity in wanting to resume cohabitation 
with the respondent ; if the decree is obeyed, then the peliitoner may move the 
“Court for obtaining a decree for dissolution of marriage in accordance with 
“law and procedure. The mere existence of circumstances entitling relief does 
‘not automatically result in dissolution of the marriage and a decree on a 
“petition filed for the purpose is necessary. In the absence of Such a decree 
‘Tharital relationship continues, and wife is entitled to claim partition as heir of 
“her husband since dead.® 


.that the parties to a decree for a Judicial separation have not a resumed cohabi- 
tation for a prescribed 


The decree for judicial Separation is effective by itself.” The allegations in 


T 


ii L Captain B. R. Syal v. Smt: Ram Syal, AIR 1968 Punj 489 : 70 Punj 
<7 LR 481 : ILR (1968) 2 Punj 388, 


en; a M: Narasimhareddy V. M. Boosamma, AIR 1976 AP 77 : 1975 Andh 
LT 218 


3. 1973 J & K LR 200 (DB). 


` Shri Raghbir Singh v, Smt. Satpal Kaur, AIR 1973 Punjll7: 15 
Punj LR 70. 


‘5. AIR 1971 Punj 80 (Reversed in Smt. Satya v. Teja Singh, AIR 1975 
SC 105. 


Ravishankar Nihansingh v. Sharda, 1977 MPLJ 784 (DB). 
Arunkumar Sinha v. Smt. Manjula Sinha, AIR 1981 Cal 252 (FB). 


- Smt. Sulochana y. Ramkumar, AIR 1 98 LAI IS oi 
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examined and the wife resisting application by denying the defect. Application 
could not be granted by resorting to Section 151 of C. P. C. or any other 
provision.” A single act of misconduct of either spouse is forgived and restored 
ion it would amount to condonation `of the Act, disentitling the 
aggrieved spouse to get any relief from ‘the matrimonial Court. but a 
continuing course of conduct on the part of the spouse tantamounts to causing 
made the basis of relief, then no condonation can be 
pleaded. False imputation of adulterous conduct on the part of husband 
amounts to cruelty and right of divorce is maintainable. Overall effect of 
behaviour should be considered.* 


Where the husband use to beat wife and did not even permit her to talk 
te any neighbour, male or female and threatened that she would be put to 
death in case she talks to anybody, the cruelty was held to be established and 

itself is not fatal to filing of petitions under the Act if reasonal expla- 
nation is given." The allegations in written statement by wife in the divorce 
petition the husband could not afford any cause of action for any relief on the 
husband's petiion for divorce. The a-legation of adultery made against a 
spouse ina written statement does not by itself amount to cruelly. Tne 
petitioner must establish falsity of such allegation in order that it may ċonstiiute 


vasectomy operation. - It was claimed by husband in divorce petition that the 
wife became pregnant by illicit intercourse. It was held that the decrec for 
divorce cannot be sustained as success of vasectomy. operation was not proved 


jllicit relations not repeated on oath in witness box. The presumption is that 
the husband was the father of the child.” When the wife was pregnant and left 


end.? The false charge of adultery made by wife and husband not stating that 
it caused him mental anguish and false charge made in retaliation to false 
charge of incest against wile. It was held that false charge against husband did 
nòt constitute cruelty so as to entitle the husband for decree of divorce.“ 


7. Cruelty—General.— Cruelty simpliciter is now & ground for divor-e a3 
well as judicial separation. Prior tothe Marriage Laws (Amendment) Act 
LXVII of 1976) cruelty was not a ground for divorce but under Sectiun 1U 
(1)(b) of the 1955 Act prior to the Amending Act of 1976 it was a ground 
for judicial separation provided it was such as to cause a reasonable 


apprehension in the mind of the petitioner that it will be harmful or injurious 


1. N. Venkatachulapathy v. Saroja, AIR 1981 Mad 349. 

2. Smt. Krishnarani v. Chunilal Gulati, AIR 1981 P & H 119, 

3, Smt. Kaushalya Devi y. Masatram, AIR 1981 H & P 63. 

4. Sadansingh v. Smt. Resham, AIR 1982 All 52. 

5. Parsram v. Kamlesh, AIR 1982 P and H 60 (DB). 

6. Chandramati v. Pashettibalan, AIR 1982 Ker 68 (DB). 

1. P Tenang v. Kumaran, AIR 1982 Ker 78 ; (1982) 1 Civi LJ 199 
gı Smt. Pushparant v. Krishanlal, AIR 1982 Delhi 107, 
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judged on its own facts and circumstances, having regard to the conduct of the 
parties, their previous relations to each other, their status in | 


acts of cruelty alleged and the causes that precipitated it, the state of health 


may OF may not amount to cruelty, all t 
of facts „may amount to cruelty in the backgro 


Cruelty in matrimonial law may be ofinfi 
or brutal. it may be physical or mental, 
mere silence, violence or non-violence, h 


In cases of cruelty corroboration js generally expected.” This is afforded 
by evidence of relations, friends, doctors and neighbours who have seen the 
external manifestations. ® 


Where the wife was held to be 


i guilty of cruelty but inspite of that there 
Was no evidence at all, not a single 


' word in the evidence that the conduct of 
the wife has caused any danger fo the health of the husband or has given rise 
to any apprehnsion of such er. Such an allegation was made in the 
Petition but there was NO evidence to the effect given in examination-in-chief. 


1. Suseela Y. Gopalakrishna Prabhu, 1975 Ker LT 72. 
2. Parihar v. Parihar, ATR 1978 Raj 140. 
3. Sr eepadachar y, Vasantha Bai, AIR 1970 Mys 232. 


4. Dr, Narayan Ganesh V. Mrs, Sucheta, ILR (1969) Bom 1024 : 71 Bom 
- - -LR 569! ATR 1970 Bom 312. 


9: Sreepadachar v, Vasantha Bai, AIR 1970 Mys 232, 
6, Neera y, Kishan.Swarup,-AIR 1975 All 337. 
7. Yadurai y, Sunderbai, AIR 1969 Guj 21. 
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Yn any view, looking to the circumstances of the case though it was unjust 
to compel the petitioner-husband to continue his marriage with the respondent- 
wife, it was unfortunate that, the law being what it is, there was no alternative 


‘but to dismiss the appeal.’ 


ruelty there should be a reasonable apprehension that it will 
be harmful to live with the other spouse.” Proof of motive or intention to be 
cruel is not necessary. An. unfounded or imaginary apprehension will not 
do. It must be reasonable 
she will as a reasonable person: entertain the fear of such injury or harm. In 
Russell v. Russell,* the majority of the Law Lords define legal cruelty as con- 
duct of such a character as to have caused danger to life, limb or health (bodily 
or mental) or as to give rise to a reasonable apprehension of such danger. The 
English definition of ‘cruelty’ was held to be inapt in a case under Section 10 (1) 
(b) of the Hindu Marriage Act, 1955 because of the departure from the language 
of the definition in English decisions as to what amounts to cruelty.” What the 
Courts must determine is not whether the petitioner has proved the charge 
of cruelty having regard to the principles of English law but whether the 
respondent has treated the petitioner with such cruelty as to cause 4 reasonable 


apprehensicn in that person’s mind that it will be harmful or injurious for 


the person to live with the respondent.” 

i Acts of cruelty must be specifically pleaded. Allegations generally of 
nagging, neglect and assault will not be enough. Specific instances of the 
conduct should be described in the particulars.” 


Cruelty in order to be a ground for divorce must be some such conduct 
ofthe respondent as gives the petitioner a reasonable cause of apprehension 
of injury to body, mind or health in the future. Past conduct was undoubtedly 
relevant as it forms the very basis of the reason for the apprehension of the 
injury or harm in the future. 

4 Cruelty can be mental ; but when one speaks of mental cruelty as distinct 
from physical cruelty, the idea is to show that while in the case of physical 
cruelty, harm or injury inflicted is to the body directly in the case of mental 
cruely, the harm or injury. caused is through the mind, but nevertheless it is a 
harm or injury caused to the human body. The injury when caused to the 
physi hing which could be perceived by the senses but when 
it is caused: mentally, the result of it may appear later on by affecting the health 
ofthe person to whom it is. caused.. Every mental tension cannot amount to 
infliction of mental cruelty. It must be shown that the injury inflicted through 


To prove c 


1. P v. P and others, AIR 1983 Bom 8 at p. 12: 1982 (I) Bom CR 236. 

2, Stuart v. Stuart, AIR 1926.Cal 864. 3 

3. Trimbak v. KĶumu:lini, ATR 1967 Bom 80. . 

4. 1897 AC 395 ; See also Ramesh Chandra v. Nandita, 1974 (1) CWR 
593. 

5. Suseela y. Gopalakrishna Prabhu, 1975 Ker LT 72; Dr. N, G. Dastane 
v. Mrs. Dastane, AIR 1975 SC 1534. i 

6. Dr. N. G. Dastane v. Mrs. S. Dastane, supra. 

Garoen v. Garoen, (1962) 3 All ER 241; Port v. Porr, (1968) 1 
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< mind of the petitioner has affected his health, or that the future Tepetition 
of that injury is most likely to affect his health.* 


The question of legal cruelty can be considered under the following 


headings ; 
(a) Actual or threatened physical violence.—Actual violence or threat 


ofsuch violence or threat of such violence of such a character as 
to give rise to an apprehension of danger to “life, limb or health 
will undoubtedly constitute cruelty. Mere slight acts of violence 
which any spouse may commit in anger or worry cannot bea 
ground for holding that legal cruelty exists. Though ordinarily 
a single act of violences ought not to justify a charge of cruelty.* 
it is not an invariable rule as it is possible in particular circum- 
stances even fora single act ofa grossly violent character. being 
held to constitute legal cruelty. Cruelty, by physical violence 
can be committed both by the husband and wife, though cases of 
cruelty by the wife must in the nature of things, be rare. Cruelty 
does not lie in merely beating the spousc.* i 


(b) Verbal abuse and insults.—The continual use of abusive and insulting 


words spitefully indulged into bring shame and mental agony to 
the other spouse which will tend to undermine the health of that 
Spouse may in the circumstances of any particular case amount 
to legal cruelty. Mere trivial incidents which are-merely.the wear 
and tear of married lifedo not constitute cruelty.* Using foul 
and abusive language to the husband and his parents and picking 


up quarrels tending to disturb husband’s mental peace amounts 
to cruelty.® : 


(0) Excessive sexual intercourse —Demand by the husband of exessive 


sexual intercourse and compelling the wife to submit to it against 
her wish and despite her remonstrance resulting in the impairment 
of her health will amount to cruelty.: 


(4) Refusal of intercourse. —The question whether refusal of reasonable 


intercourse will amount to legal cruelty -depends upon the facts 
of each case. Sexual intercourse is one of the objects of marriage 
and ifthat is unreasonably refused and the refusal is persisted in 


aaa KAN eee 


1. 


2. 


3. 


Suresh Kumar Gulati v. Smt. Suman Gulati, ATR 1983 All 225 at 
p. 233 : (1982) 1 DMC 398. 


Pranab Biswas v. Mrinmayee Dassi, AIR 1976 Cal 156 (single act 
followed by remorse insufficient), 5 156 (sing e 


Wagannathan v, Savithramma, (1972) 2 An WR 2001 AIR 1972 AP 


Thompson y. Thompson, (1957) 1 All ER 161. 


Kamla Devi v. Balbir Singh, AIR 1979 J & K 4: Cf, Manjulabai y. 
Ramachandra, 1975 MPL 692; Dr. N. G. Ai V- Mrs. S. 


Dastane, AIR 1975 SC 1534: S ‘ . 
1970 Mys 232, ` 4; Sreepadachar v. Vasanthabai, AIR 
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for a long time, it will be ground for holding that there is legal 
cruelty. Mere refusal of sexual intercourse is not per se cruelty. 
But persistent refusal would amount to cruelty.2 What has to be 
found in each case is whether the act is such which the complaining 
partner should not be asked to endure.” 


(e) Neglect. —Neglect by the spouse in the discharge of his or her 


duties of attention and company to the ‘other and forcing the 
latter to leave the home on account of such neglect would in the 
circumstances of any particular case constitute neglect amounting 
.to cruelty. Incompatibility of temperament, neglect etc., will 
not amount to cruelty.* But neglect and coldness which affected 
the health of the wife, and which, if continued would have 
produced melancholia will amount to cruelty. Desertion for a 
periud of less than two years immediately before the presentation 


of the petition by itself will not constitute cruelty.’ 


(f) Communication of venereal disease.—It is well-settled that a spouse 


who knowledging that she or he is afflicted with venereal disease 
has sexual intercourse with the other is guilty of cruelty. 


(2) Drunkenness and use of drugs. — Drunkenness and intemperance and 


violent behaviour due to use of drugs may not in themselves 
constitute cruelty, but if they result in violent acts injurious to 
the health, whether mental or physical, of the other spouse, then 
the protection of the Court is to be rendered by judicial separa- 
tion.’ In all these cases the Court should not jump to the 
conclusion that mere addiction to the vice of drinker drug must 
necessarily result in the cruelty to the other spouse as cases are 
not infrequent of suck addicts geiting on very well with their 
spouses despite such addiction. : 


(h) Refusal to speak.—Where one of the spouses through living under 


the same roof refuses to speak to the other for a considerably long 
time and on that ground the other spouse becomes wretched and 
worried, such conduct may be a ground for holding that there 
has been cruelty on the part of the spouse who refuses to speak. 
This conduct must no doubt be taken along with other circum- 
stances of the case to come to the conclusion that cruelty has been 


established. 


(i) Forcing association with improper persons.—Each spouse is entitled 


DING 


to have the sanctity of marital bed preserved unstillied by intrusion 


Weatherley v. Weatherley, (1947) 1 All ER 563. 
Nighawan v. Nighawan, AIR 1973 Delhi 200. 
Ibid. ; 


` Buchler v. Buchler, (1947) 1 Ali ER 319; Dr. N. G. Dastane v. 


Mrs. Dastane, AIR 1975 SC 1534. : 
Kamlabai v. Ratnavelu, AIR 1965 Mad 88; Weatherley v. Weatherley, 
supra. yt 

Kaushalyarani v. Vijat Singh, AIR 1973 Raj 269. 


Baker v. Baker, (1955) 3 All ER 193. 
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of strangers, and if either introduces such strangers to share the 
life of the home and the conjugal society of the other as, for 
instance, by the husband inducing his wife to have intercourse 
with a stranger or inducing her to put up witha lewd woman 
whom he has brought into her room for his carnal Satisfaction, 
the wife is entitled to resist all such immoral attempts by filing a 
petition for judicial separation on the ground of cruelty, * 


(j) False charge of immorality against the wife.—Where a husband 
falsely charges his wife with immorality and adultery and persists 
in such charge, there can be no doubt that the wife must necessarily 
take it to her heart unless she is too thick skinned to mind it, 
Normally such{charges if persisted in would undermine the health 
of any decent woman and would support her claim for relief.? 


(k) Ill-treatment of children.~Deliberate and designed ill-treatment of 
the children in the presence of the mother with a view to give 
her pain carried tosuch an extent that it has affected her health 
and anguished her mind will amount to legal cruelty. This kind 

- Of indirect cruelty is termed constructive cruelty in Crawford v, 
Crawford.® It is held that in the case of an alleged cruelty which 
is Not physical violence it is impossible to say whether any class 
of conduct is cruelty or cannot be cruelty. Cruelty may be 
inferred from the whole facts and atmosphere disclosed in the 
proof, and it is a wrong approach to put the various acts or 
conduct alleged into a series of separate compartments and say 
ofeach of them that they by themselves cannot Pass the test of 
cruelty and therefore that totality cannot pass that test. Though 
actual intention to injure the wife in a case of mental cruelty must 
be important, and may be decisive in the particular case, it is not 
an essential factor. : 


(l) Wifes association—Suspicion.—Wife’s association persisted in with 
another woman, raising suspicion. of her practising lesbianism.‘ 


Unhappiness in a marriage per se does not amount to cruelty.” Unruly 


or the like would not, by themselyes be Cogent grounds for relief. Manness, 
stinginess, shiftlessness, selfishness or defects of temperament cannot by them- 


sélves amount to cruelty. These must ordinarily be accepted for better or for 
l. Lalita Devi v. Radha Mohan, AIR 1976 Raj 1. 
2. Iqbal Kaur v. Pritam Singh, AIR 1963 Punj 242; Kuppuswamy 


dan v. Alagammal, AIR 1966 Mad 391; Umribai y. Chittar, 
ATR 1966 MP 205 ; See also Smt. Bhaga v. Bant Singh, (1972) 74 


Narayan v. Shaila, (1978) 4 ALR 882 (falsely alleging that wife 
married again and was living in adultery), 


3. (1955) 3 All ER 592. 
4. Spicer v. Spicer, (1954) 3 All ER 208. 


= ie oe dra Y: Nandita, (1979). 47 Cut. LE, 135: 1979 (1) 
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worse.» Habitual nagging by the mother-in-law too frequent to be tolerated 
leading to constant dissatisfaction and mental torture would amount 40 
cruelty.” : 

In an application for restitution of conjugal rights by the husband, the wife 
may plead legal cruelty in defence by expressing a fear that if she returns to her 
husband there would be the exercise of tyranny by him subjecting her to 
constant insults and abuses and accusation of adulterous conduct which would 
make the state of married life impossible to be endured causing a very unhappy 
and miserable state of existence. This is cruelty of a kind worse than that 
of physical violence." 


In one case the Kerala High Court observed : The general Tule in all 
questions of cruelty is that the whole matrimonial relations of the parties 
should be considered especially when the cruelty consists not of violent 
acts but of injurious reproaches, complaints, accusation or taunts. Any 
conclusion with reference to the change of cruelty alleged must be reached 
only after a consideration of the impact of the personality and conduct 
of.one spouse on the mind of the other, and all incidents and quarrels between 
the spouses must be weighed from that point of view. In determining 
the question regard must be had to the circumstances of each particular case, 
keeping away in view the physical and mental condition of the parties and 
‘their character and social status. Whatever might have been the view in the 
past, the present tendency is in favour of the view that any conduct of the 
husband which causes disgrace to the wife and annoyance and indignity 
amounts to legal cruelty. The harm apprehended may be mental suffering as 
distinct from bodily injury, for pain of mind may be even more severe than 
‘bodily pain, and a husband disposed to evil may create more misery in a sensi- 
tive and affectionate wife by a course of conduct addressed only to the mind 
than if in heat of anger he were to inflict occasional blows upon her 
person.* Likewise the Calcutta High Court has pointed out that cruelty 
may be mental such as indifference and frigidity towards the wife, or 
physical like acts of violence and abstinence from sexual intercourse 
without reasonable cause. There are two sides to be considered in a case of 
cruelty, from the petitioner’s side, ought this petitioner to be called upon to 
endure the conduct from the respondent’s side, was this conduct excusable ? 
The Court has then to decide whether the sum total of the reprehensible 
conduct was cruel.” The question of mental cruelty should be decided in the 
‘light of the norms of marital ties of the particular society to which the parties 
belong, their social values, status of the parties, their environment etc.” 
In Siddagantayya v. Smt. Lakshmma," it is held that wilful and unjustifi- 
able interference by one spouse in the sphere of the life of the other is 
one species of cruelty in the same way in which rough or dominner- 
ing conduct or unnatural sexual activities or disgusting accusation of 
unchastity or adultery and sometimes even studied unkindness or persistent 
nagging in a proper case can be regarded as cruelty. Cruelty about ‘which the 
= or a Na E E A aa aaa aaa ag aa a a paga aaa aa aaa aana 

`: J. Ramesh Chandra v. Nandita, (1979) 47 Cut LT 1354 1979-04 
CWR 17. AS 119I) 

2. Rabindranath v. Pramila Bala, AIR 1979 Orissa 85. 

3. Susanamma Kurian v. Varghese Abraham, AIR 1957 TC 277. 

4. Sarah Abraham v. Pyli Abraham, AIR 195 75: ILR( 

6433 King v. King, 1952 AUER 584° a a a NEK: 

5, Jyotish Chandra Guha v. Meera Guha, AIR 1570 Cal 226, 

6. Bijoli v. Sukamai, AIR 1979 Cal 87, i 

7, AIR 1968 M. s 115, 
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Act speaks is not restricted to acts of physical violence and may extend tọ | 
behaviour which may cause pain and injury to the mind as well and go | 


renders the continuance in the matrimonial home an agonishing ordeal. 


- Where the wife left her husband’s house leaving a two months’ old chil 
and went to her parent’s place and when approached not only refused to 
return to the husband’s house to live with him but also refused to keep the 
child as a result of which the child died, the attitude of the wife amounted to 
cruelty entitling the husband to a decree of divorce on the ground of cruelty. 


The mere fact that in a prior suit for maintenance by the wife on the 
ground of cruelty there wasa compromise and the wife agreed to go back to 
the husband and live with him does not prevent the Court in a subsequent 
petition based on cruelty to consider the prior acis of cruelty and that the 
compromise was a kind of provisional arrangement in an attempt to see 
whether an amicable matrimonial life was possible. The prior compromise 
and conduct would not amount strictly to such a condonation of the offence as 
to preclude the Court from finding cruelty for ordering judicial separation 
based on the fresh evidence taken along with the evidence of conduct of the 
husband prior to the compromise.* 


8. Cruelty during separation.—Even when the patties are living separately | 


it is possible for either party to commit acts of cruelty onthe other, as for 
instance in Britt v. Britt.® 

separately and several months after such separation the husband visited the 
matrimonial home where the wife was living and gave her a good beating asa 
result of which she got black eye and again hit her when he subsequently met 
her in an omnibus. It was held that these acts were sufficient to establish 
cruelty even though they were committed when the parties were living apart. 


9. Cruelty by refusal to haye Chiidren.— Permanent and unreasonable 
starvation of the Maternal instinct in the wife to have children, by the husband 
deliberately and Without good reason, permanently denying his wife of a fait 
opportunity of having a child, by his practice of coitus interruptus, a course 
which, while preserving to himself a measure of sexual enjoyment, is 4 
deliberate act Contrary to the laws of nature and one which any reasonable 
husband must realise is likely to affect the wife's health, is cruelty.“ Similarly 14 
Forbes v. Forbes,* where a wife deliberately and consistently refused to satis 
the husband’s craving to have children by insisting on the use of contraceptives 
and it was found that the wife was not unfit for child birth and that this 
intentional and persistent conduct on her part had caused the husband anxiety 


and misery resulting in his mental ill-health to the knowledge of his wife, it was 
-held that the wife was guilty of cruelty t 5 s It oot 
is the decision ia Ward v, ards 7 10 her husband. To the same 


._. Where the husband’s sister, 
always crazy to have a child in the 
hopes -by resorting to termination 


husband himself and his parents were 
family but the wife always dashed theif 
of pregnancy. That conduct of the wife 


Gurcharan Singh v. Sukhdev Kaur, AIR 1979 P & H 98, 
Jeevaratnammal y. Srinivasa M udaliar, AIR 1964 Mad 482. 
:- 7  3,. (1955) 3 All ER 769. 

4. Knoti v. Knoti, (1955) 2 All ER 305, 

5. (1955) 2 All ER 311. 

6, (1958) 1 WLR 693, 
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undoubtedly amounts to cruelty if not physical, mental at least, and the husband 
was well within his right to claim the decree of divorce on that ground. 


10. Cruelty by words.—It is implicit in law that in order to find 
cruelty proved, it is not necessary to find physical violence. Cruelty by 
words, by talk, or by conduct other than violence may be cruelty noneth-less 
and possibly may even be more dastardiy crueity than the cruelty of blows. 
Nagging will suffice if persistent. Abuse, harsh language, conduct of that 
kind may well be cruelty provided always it causes either injury to health or 
a reasonable apprehension thereof. In order to establish cruelty it is essential 
to judge every act in relation to its attendant circumstanccs, the condition or 
susceptibilities of the innocent spouse, the intention of ihe offending spouse and 
that spouse’s knowledge of the actual or probable eficct of the ofiending conduct 
on the.other’s health.“ Mere mental crueity without causing bodily injury will 
not be sufficient, though mental cruelty affecting bodily health will be-suifici- 
ent.2 The disinterested testimony of witnesses to the efiect that they had seen 
respondent and other person sleeping together in nights is Hield sufficient. proof 
of adultery.* Clause (iv) only gives right to repudiate marriage after attaining 
age of 15 years and before compieting 18 years and hence petition for 
dissolution of marriage by wife after completing 18 years of age is main- 
tainable and there is no unnecessary and imporper delay in instituting 
proceedings.” Impotency of husband amounts to cruelty and wife is entitled 
for maintenance." The husband obtaining decree for restitution of con- 
jugal rights against the wife and the wife was ready and willing to comply 
with the decree and there was total reluctance of husband to resume 
cohabitation held the application for divorce after prescribed period under 
Section 13 (1-A) is over. The reluctance of husvand is nota ‘wrong within 
Section 23 (i) (2 ) which would disentitle him from getting divorce decree.” 
In a divorce on the ground of desertion on the part of wife, the wife is not 


disentitled from claiming permanent alimony and maintenance.“ 


11. Recent case-law.—A normal and healthy sexual relationship is 
one of the basic ingredients of a happy and harmonious marriage. Wil ul 
denial of sexual relationship by a spouse when the spouse is anxious for it 
would amount to mental cruelty. Similarly hysterical and psychological repul- 
sion to sexual intercourse may not in every case amount to wilful denial of Sex 
by one spouse to another where the wife refused to continue her treatment for 
frigidity and refused to discharge her matrimonial obligations and also made 
false complaints to husband's superiors Which would have aftect of bringing him 
down in the eyes of the superior, refusal of wife to fulfil her matrimonial 
obligations coupled with her making of complaints amounts to cruelty. If the 
wife leaves the matrimonial house without husbaud’s consent and the husband 
filing petition for annulment before expiry of two years after separation can- 


m 


j. Smt. Satya v. Siri Ram, AIR 1983 P&H 252 at p. 253 : 1983 
Hindu LR 117 ; 1983 Marriage LJ 153. 


2, Cooper v. Cooper, (1954) 2 All BR 450. 

3, Dwarakabai v. Nainar Mathews, AiR 1953 Mad 792. 

4. M. Akkamma v. M. Jagannadham, AIR 1981: AP 269 (DB). 
5, Bathula T. ylaih v. Bathula Devamma, AIR 1981 AP 74 (DB), ` 
6 Siraj Mohmed Khan v. Hafizunnisa, AIR 1981 SC 1972. 

7, Smt. Gurmeet Kaur v. Harbans Singh, AIR 1981 P & H 161. 
8, Rajeng a Prakash v. Smt, Roshnidevi, AIR 1981 P & H 212 
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desertion js not establised as husban 
a aoe ie ee before deadline and terminated desertion 
Were Tang used to beat wife and did not even permit her talk to any 
akak ; male or female and thereatened that she would be Put to deat 
it ease she talks to anybody, the cruelty was held to be established, Th 
eia in itselfis not faal to filing of petitions unaer the Act if reasonab 


by wife in the 
ion by any relief 
adultery must be 
between husband 
divorce, specified 


d denied 


wife became pregnant by illicit intercourse. It was held that the decree for 
divorce cannot be sustained as success of vasect 


omy operation was not proved 
and no case was made out by the husband that he had no sexual intercourse 
with the wife during the period she could haye conceived. Also allegation 
of illicit relations not repeated on oath in witness box. The presumption is that 
the husband vas the father of the child.” When the wife was pregnant and left 
i i i gh she left without 

husband’s consent. The Court must look for the exi 


and left her with her parents. It 
and husband was not entitled to 


Smt. Shakuntala Kumari y, Omprakash Ghai, AIR 1981 Delhi 53. 
Smi. Kaushalya Deyi y. Masatram, AIR 1981 HP 63, 
Sadan Singh y, Resham, AIR 1982 All 52, 
Parasram y, Kamlesh, AIR 1982 P & H 60 (DB). 

Chandramathi v, Pazhetli Balan, AIR 1982 Ker 68 (DB). 
eae V. Kumaran, AIR 1982 Ker 78 (DB) : (1982) 1 Givi LJ 


Smt. Pushparani Ve Krishnlal, AIR 1982 Delhi 107, 
Ibid, 
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incurably of unsound mind and cannot at the same time intermittently suffer. 
for mental disorder. ‘Schizophrenia’ is an illness of slow insidious on set 
developing over years. There may be report of strange, odd inappropriate 
behaviour. There will be progressive deterioration in the level of performance 
at work and socially ; school report, examination results and the employment 
record will provide objective and usually raliable indices of intellectual perfor- 
mance, its maintenance cr decline. According to clause (iii) of the section, 
two elements are necessary to get 2 decree of divorce. The party concern 
< must be of unsound mind or intermittently suffering from S hizophrenia or 
mental disorder. At the same time that disease must be of such a kind and 
of such and extend that the other party cannot reasonably be expected to live 


In a divorce proceeding, the husband should specifically plead acts of 
cruelty. No amount of evidence can be worked into on a plea which was 
never pleaded in the petition or written statement cannot be looked into as 
evidence. The cruelty has nct been defined in the Act, but it is well-settled that 


undurable. It must be more serious than the ordinary wear and tear of 
marriage. The burden of proof about cruelty lies on the party asserting it. The 
desertion for a continuous period of two years prior to the preceding petition 
is mandatory. The recording of satisfaction of decree on basis of statements 


causes and matters matrimonials which are pending” as used in Section 39 (1) 


proceedings which have not been finally decided irrespective of whether they 
are pending in the original Court or in appeal at the commencement of the 
Amending Act. The clear admission of wife in letter written as to her having 


1. Smt. Rita Roy v. Siteshchandra Roy, AIR 1982 Cal 138 (DB) ; (1982) 
1 Civi LJ 455 (Cal). 

9, Smt. Shakuntaladevi v. Amarnath, AIR 1982 P & H 221. 

3. Smt, Maya v. Brijnath, AIR 1982 Delhi 240. 

4. Smit Harbhagan Kaur v. Lt. Col. Bhagwant Singh, AIR 1982 P & H 
Sil Lajwanti Chandhok v. O. N. Chandhok, AIR 1982 Delhi (NOC) 
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: i than husband after solemnization of marriage it 
erone y ith p eats fiovedt The wife left the matrimonial home on 
ged i f paucity of accommodation and husband’s refusal to live Separately 
Gi 4 member joint with the husband. Under the circumstances held 


that the act of wife amounted to desertion. In all probabitities by setting up 


: tabli ich the famiiy could iil-afford the entire family 
two ierant ai Has N on Aad ome enian accusing his wife of 
would be m of loose morai character, as the result the wife was living sepa- 
T ground it was held that such separation cannot be treated as 
Tate Mies by the husband.* The decree for restitution Of conjugal rights was 
enion U cross objections filed but both were dismissed for want of 
e tion. It was held that such dismissal amounted to recognition of 
Paiak decree of trial Court and period of one year in Section 13 (1-A) (iii) 
had ate reckoned from date of such decree.* The order of appellate Court 
suspending execution of decree of trial Court for restitution of conjugal rights 
for period of onc month from date of withdrawal of appeal and i oes 
dozs not operate as a bar to filing of petition under Section 13 (1-A) (ii) wit in 
that period.” When the husband is wholiy guilty of maltreatment to the wife 
no matrimonial misconduct is attributable even remotely to wife ‘in a petition 


for divorce by the husband on the ground of desertion and Section 13-A is not 
attracted.° 


od 


A petition by husband for divorce on the ground of wife’s cruelty was 
filed See the husband did not examine members of the family who were 


e may amount to cruelty. The petition 


1. N.C. Dass v. Sint. Chin 
(1982) 1 Civi LJ 555 (MP 
© Sut. Indu Gupta y. R 
3. Sarla Sikrodia v. Dr. 
(1982) 2 Civi LJ 203. 
C. P.-C., O. 23, R. 1 read with Section 2 (2). 
Motilal Madhavlal y. Padma Ben, AIR 1982 Guj 254. 
- Angrez Kaur v. Baldey Singh, ATR 1980 P &H 171 reversed ; AIR 
1982 P & H 339 (DB). 
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Mayee Dass, AIR 1982 MP 120 (DB)? 


ajeshwar Pershad, AIR 1982 Delhi 344. 
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permanent alimony may be dismissed on the ground that even after the:decree 
of divorce she continues to lead such a life. Where, however, the evidence is 
that she had conceived during the period of desertion and delivered a child, 
her application for permanent alimony cannot be thrown out on that gro 


alone. 


It is well scttled that illicit conception by itself is not ‘jiving in adultery’. 
It would, however, open to a husband whose marriage has been dissolved on 
the ground that wife had deserted him to prove while contesting that appli- 
cation that the wife lives in adultery.~> Ina petition for annulment of marriage 
on the ground that the wife was insane, no cogent evidence was produced to 
establish that at the time of marriage wife was of unsound mind or was suffer- 
ing from some mental disorder. It was held that the petition is liable to be 
dismissed.2 In a petition for dissolution of marriage on the ground of 
adultery the standard of proof of adultery is not as strict as in a criminal case. 
The proof beyond doubt is not required. Adultery was to be proved mainly 


was held that leveling of allegation of adultery without proper foundation and 
basis would constitute mentai cruelty on the other spouse so as to enable that 
spouse to seck divorce on the ground of cruelty.” The alibi evidence of co- 
respondent cannot be believed in absence of pleading in that behalf. The 
respondent’s wife in hotel cabin with her blouse and brassiers unhooked 

co-respondent holding her breast in his hands would not by itself sufficient to 
prove adultery or cruelty.° The unfolded allegations were scandalous in nature 
and were amounting to cruelty. The wife by makiog such allegations had 
excecded her right to protest against the alleged high-handedness of her 
husband and his family and it could not be said that the husband was taking 
any advantage of his own wrong. Hence decrce for divorce in favour or 


husband was passed. 


“Cruelty” as ground for divorce means cruelty of such character as to 
amount to danger to life, limb or health bodily or mental as to give rise to 
reasonable apprehension of such a danger. The fact that Parliament thought it 
fit to amend the ground relating to cruelty and bring it on par with the concept 
of cruelty as it is found under the Special Marriage Act which makes it clear 
that by this amendment Parliament nullified the effect of the decision of the 
Supreme Court in Dastane y- Dastane.* The fact that the wife made serious 
allegations of infidelity against husband using obscene language and repeated 
them would itself not be a ground for divorce. The concept of cruelty under Sec- 
tion 13 (a)‘ia) involves higher requirement than reasonable apprehension men- 
tioned in Section 10 (1) (b) before amendment. The burden of proof in case of 
divorce is not higher than in case of judicial separation and it is not necessary to 


1. Ramkishan Singh v. Smt. Savitridevi, AIR 1982 Delhi 458. 

2. Smriti Kana Bag v. Dilipkumar Bag, AIR 1982 Cal 547 (DB). 

3. Vinod Anand Lakra v. Smt. Belulah Lakra, AIR 1982 Pat 213. 

4. Swayamprabha v. A. S. Chandrashekhar, AIR 1982 Kant 295 (DB). 
5, Ibid. 

6. Pv. P, AIR 1982 Bom 498. 

q. Smt. Kiran Kapoor v, Surinder Kapoor, AIR 1982 Delhi 543. 
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the Court.* For making out the ground of desertion under Section 13 (1) (id) 


established the petition will be dismissed. A divorce beinga Civil 
e aka anologies of criminal laws are not apt. Adultery can be proved by 
preponderance of probability. In adultery cases, corroboration to husband’s 
bare testimony is necessary. Amendment of 1976 Act afiecting substantial 
Tights has retrospective effect. The effect of Marriage Laws (Amendment) Act, 


1. Madanlal Sharma vy. Smt, Santosh Sharma, 1980 Mh LJ 391. 
2. Vatsala Niranjan Gulwade v. 
Mh LJ 917. 


Sukhdeo v. Radhabai, CRA No. 102/75 dated 10-8-78 (Nagpur). 
Sahera Begum v. G. M . Ansari, 1979 Bom CR 111. < 

D. P. Gopala y, Pushpa Veni, AIR 1982 Kant 329. 

Subrata Kumar Banerjee y, Dipti Bane 


Niranjan Ramchandra Gulwade, 1981 
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- G. Dastane y. Mrs. 
: - Sarojkumar v. Dr. Kalyan 
Kanta Ray, AIR 1980 Cal 374 (DB). 
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Rajendar Singh y. Smt, Faramati, AIR 1980 Delhi 213. 
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Cruelty and desertion were the grounds provided for judicial separation 
under the Act as it stood prior to the Act No. 68 of 1976. Now by amendment, 
cruelty and desertion apart from being the ground for judicial separation have 
also been made grounds for divorce under Sec:ion 13. It is one of the princi- 
ple and essential obligation on the part of the husband to satisfy the sexual 
urge of his wife which is a natural instinct. Married life without a sexual life 
will be a curse to the wife. Thus failure to, or inability to, or refusal to effect- 
uate the sexual intercourse by the husband without any reason on the part of 
wife, would amount to cruelty. It may safely be stated that any conduct of 
the husband which causes disgrace to the wife or subjects her to a course of 
annoyance and indignity amounts to legal cruelty. False accusation would 
also amount to cruelty as the same will lead to mental torture. Desertion is 
not from place but from the state of things. Pendency of petition for 
dissolu ion of marriage under Section 5, Nair Act on the date of repeal ; right 
to obtain dissolution under Nair Act continues to be operative.” 


From Explanation to Section 13 (i) it is clear that burden of proof is on 
the petitioner to show that the other spouse has deserted without reasonable 
cause and without consent cr against the wish. ‘The essentials of desertion are 
(1) factum of separation, (2) intention to bring cohabitation to end, (3) absence 
of consent and (4) absence of conduct giving reasonable cause to quit the 
matrimonial home. It is well settled that if one’ spouse by words and conduct 
compels the other spouse to leave matrimonial home, the former would be 
guilty of desertion though it is the latter who has physically separated from 
the other and has left the matrimonial home. A suit for divorce on the ground 
of desertion was dismissed due to failure to prove desertion. Subsequent relief 
for dissolution of marriage by divorce will be untenable and barred by the 
principle of res judicata.” Where wife is aggrieved by the conduct of 
mother-in-law and husband witnessed it asa helpless observer, cannot be 
characterised as ‘cruelty? towards wife and she is not entitled for decree for 
divorce. There is a distinction between sacramental marriage and contractual 
marriage.“ Both the parties were misbehaving with each other and were 
critical to each other’s actions. In many marriages each party can, ifitso 
wills, discover many 24 cau e for complaint but such grievances arise mostly 
from temperamental disharmony. Such disharmony or incompatibility is not 
cruelty and will not furnish a cause for dissolution of marriage. Unruly 
temper of a spouse of matrimonial wranglings cannot be said to amount to 
cruelty, nor would it be sufficient that the other spouse is whimsical, exacting, 
inconsiderate and irrascible. Incompatibility of temperament, negligence foy 
want of affection, wounding the feelings ofthe other, or expression of hatred 
or the like would - not be regarded by themseives as cogent grounds for relief. 
Meanness, staingeiness, shiftlessness, selfishness or defects of temperament 
cannot themselves amourt to cruelty. The Court has to take account of the 
ordinary weaknesses and failings and short coming and should not be 
satisfied unless grave and substantial causes are established. Unhappiness in 
marriage per se a'so does not amount to cruelty. The Court has to bear in 


mind that husband and wife are made for each other and there is no question 
SS aaa 
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i take policy between them.” The mere fact that some male relation 
pe: Janten to a married woman, does not necessarily to prove 
that there was any illicit relationship between woman who received, them? 
The sanctity of marriage is, in essence, the foundation of -civilization and, | 
therefore, Court and counsel owe a duty to society to strain to utmost to repair — 
the snapped relations between the parties. This task becomes more insistent 
when an innocent off-spring of the weeding struggles in between the disputed 
parents." The grounds for granting relief under Scciion 13 including subs 
section (1-A) are subject to the provisions of Section 23 ofthe Act. In order 
to be a ‘wrong’ within the meaning of Section 23 (1) (a), the conduct alleged — 
has to be something more than a mere disinclination to agree to an offer of | 
re-union by the husband, it must be misconduct serious enough to justify denial 
of the relief to which the husband. of the wife is otherwise entitled.* If the 
wife is suffering from incurable form of leprosy, the husband is entitled toa 
decree for divorce.’ 


12. Cruelty by deception.—Where a man who had married twice before 
with the marriage is dissolved represented to the petitioner that he wasa 
bachelor and induced her to marry and subsequently was misconducting him- 
self and’ all this information came to the petitioner on inquiry with a shock, 
which undermined her health, it was held that the husband’s conduct amounted 
to cruelty justifying relief to the wife on that ground.® 


13. Incapacity to work or provide money or home, when cruelty.— 
While refusal of husband to give money to wife and asking her to get food 
for credit thereby leaving her to tace the demand from creditors may not 
amount to crueity.” Where the husband refused to help the wife or to earn 
Money, did no work, had debts and Lressing creditors and left his wife 
to support the household whereby her healih deteriorated, it would amount 
to persistent cruelty." If without just cause or excuse the husband 
or the wife persists in doing things which she or he would not tolerate 
and which no ordinary person will tolerate it will amount to cruelty. If, for 
instance, the husband is lethargic, does no work, is parasitical, selfish 
or. callous, provides no money for the household or refuses to undertake 
paid employment to meet household expenses le, on the ground of cruelty 
is like to meet the same fate as Gollins did in England.°® 


: 14. Wife’s cruelty ; Perspective and iliustrati 
Is cruelty no distinction between the spouses is made and the standard of 
Judging is not different. Some trends in judicial thinking, however, fail to be 
noticed. For one thing, a wife’s violence may not ordinarily produce as se!” 
ious an Impact on the body and mind of the husand as the husband’s violence 


ve cases.—-In judging what 


1, (etciandray. Smt, Nandita Ray, 1980 Hindu LR 205-; ILR: 
Smt. Chandramohini y. Avinash Prasad, AIR 1967 SC 581. 

3. V.K. Gupta v. Smt. Nirmala Gupta, 1979 UJ (SC) 722. 
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towards his wife. Secondly in judging the wife’s cruelty the Court should 
consider not only whether violence on her part was likely to endanger ihe 
safety of the husband but whether it was not likely to imperil her own safety 
by provoking retaliatory action by the husband.4 The need to have regard to 
the mind of the petitioner requires the Court to consider also the greater 
proneness of a woman to psychological injury.” All circumstances which 
constitute, the occasion or setting for the conduct complained of have relevance 
but no assumption can be made that the respondent (wife) is the oppressed 
and the petitioner (husband) is the oppressor. The evidence in any case ought 
to bear a secular examination.® In the Dastane’s case, the wife took delight in 
causing misery to her husband and willingly suffered the calculated insults 
hurled at him and his parents by her relatives. In her outbursts of temper 
she accused falsely “the pleader’s sanad of that old bag of your father was 
forfeited”. She cried out “I want to see the ruination of the whole Dastane 
family” ‘‘burn the book written by your father and apply the ashes to your 
forehead” ; “you are monster in a human body” ; “I will make you loose your 
job and publish it in the Poona newspapers’. These coupled with acts like 
the tearing of the mangala sutra, locking out the husband when he was dua to 
return from his office, rubbing chillie powder on the tongue of an infant child 
beating a child mercilessly while in high fever, and switching on the ligh: at 
night and sitting by the bedside of the husband merely to nag him were h:ld 
to clearly amount to cruelty which tended to destroy the legitimate ends aad 
objects of matrimony. The acts were ofsə graye an order as to imperil the 
husband’s sense of personal safety, mental happiness job satisfaction and 
reputation. Where a wife was given to abusing her husband in public catching 
hold of his collar, make him cook for her and when he served threw the plate 


so as to get her husband into trouble, catching hold of his neck when he was 
starting to the office with his colleague and preventing him from taking the 
instruments used for his work, stating before others that her husband may be - 


Where the wife filed complaint against her husband in the crimi.al 
Court, the husband on being summoned on that complaint, was enlarged on 


‘pail. That the complaint was frivolous was apparent from the fact that for 


over two years it was not prosecuted and ultimately as no evidence was led 
-by the complainant, it was dismissed and the accused was discharged. Accord= 
ing to the trial Court, it was a retaliatory step by the wife as the husband had 


considered innocuous. Therefore, the husband had a right to move the Court 
for custody of the minor children. ‘That cannot be taken to be a provocation 
‘tofile a criminal complaint against ‘the husband on ‘unfounded allegations 


merely by way of retaliation. The apprehension in the husband’s mind that 


“a, Forth v.\Forth, 36-LIP & M 131 ; Pickard v. Pickard, 33 LIP & M 
122. Sia 
‘9, Kusum Lata v “Kamal Prasad, AIR 1965 All 280. p 
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a, Sreepadéharv. Vasantha Bai, AIR 1970 Mys 232. 
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it will be harmful to live with the wife was reasonable. Therefore, that act 
eet ain as per the principles laid down by their Lordship; in 
Dr. N. G. Dastane v. Mrs. S. Dastane.* . 


s of the wife like . neglect of domestic duties making the hushand On 
Be re to leave without food for the office, breaking her bangles, striking 
her head against the wall, throwing away articles, attempting to set fire to her 
clothes, using insulting language to her mother-in-law, failing to attend on her 
last illness, constant nagging of her husband, persistent insults to him etc, 
would amount to cruelty as would cause apprehension of harm or injury to 
him.” 


-Where a wife was suffering from epilepsy of a not incurable type, though 
it may cause mental pain to the husband, it cannot be said to cause’ reasonable 
- apprehension in the mind of the husband that it would be harmful or injurious 
for him to live with her. It does not constitute cruelty as would afford ground 
` for matrimonial relief? Where a newly wedded wife was accused of unchastity 
by her husband and he drove her out of his house and on being sent again to 
his house by her parents, she attempted to commit suicide and in her written 
statement alleged that her husband administered poison, the wife’s allegation 


in the circumstances did not constitute an act of cruelty and cannot serve asa 
ground for dissolution of the marriage. t 


15. Burden and standard of proof in cruel 
the petitioner to establish his or her case for, 
party which affirms a fact, not on the 


ty cases.—The burden lies on 
ordinarily the burden lies on the 
party which denies it. The petitioner must 


ith cruelty.” Proof 


etitioner to establish the charge. of 
cruelty beyond reasonable doubt. The Co 
probabilities. 


16, Condonation of cruelty.—Condonation Si 
matrimonial offence and the restoration of th 
position as he or she occupied before the commission of the offence. To 
Constitute condonation there must be two thin i ion 
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inasmuch as relief can be granted only if the Court is satisfied but “not 
otherwise”, that the petitioner has not in any manner condoned the cruelty.* 
Sex plays an important role in marital life and cannot be separate from other 
factors which lend to matrimony a sense of fruition and fulfilment. Evidence 
showing that the spouses led a normal sexual life even after a series of acts of 
cruelty by one spouse is proof of condonation by the other.* Intercourse 
is not a necessary ingredient of condonation because there may be evidence 
otherwise to show that the offending spouse has been forgiven and received 
back into the former position.» Subsequent conduct of the respondent, how- 
ever, may be such as to revive the original cause of action.” 

17. Desertion.—(i) Meaning and ingredients.—There can be desertion 
without previous cohabitation by the parties or without the marriage having 
been consummated.* ‘‘Desertion is not the withdrawal from a place but from 
a state of things, for what the law seeks to enforce is the recognition and 
discharge of the common obligations of the married state; the state of things 
may usually be termed, for short, “the home”. There can be desertion without 
previous cohabitation by the parties or without the marriage having been 
consummated”. The basis for this theory is built upon, it appears on a 
statement made by Lord Penzance in Fitzgerald v. Fitzgerald.*. “No one can 
desert who does not activcly or wilfully bring to an end the existing state 
of cohabitation.” 

Similarly, two elements are essential so far as the deserted spouse is 
{concerned, (1) the absence of consent, and (2) absence of conduct giving 

reasonable cause to the spouse leaving the matrimonial home to form the 
necessary intention aforesaid. It is also held that the desertion is a matter 
of inference to be drawn from the facts and circumstances of each case. 
Further recently in Dastane v. Dastane,* the Supreme Court struck a different 
note about the standard of proof in matrimonial cause. It washeld that proof 


beyond reasonable doubt is proof by a higher standard which generally governs 
inquiry into issues of a quasi-criminal nature, 


criminal trial or trials involving inqui ) 
Marriage Act, 1955 are essentially of a 


and the proceedings under the Hindu. are e 
civil nature and the test of preponderance of probabilities is sufficient to 


discharge the burden. In view of the evidence of ¢ 
fact of non-consummation of the marriage since inception and the reluctance of 
the wife to go to the husband’s home for a statutory period would clearly estab- 
lish the two essential elements ofthe factum of desertion and the animus 
deserendi.® 
Desertion for a continuous period of not less than two years immediately 
preceding the presentation of -the petition is a ground for divorce as well as 
judicial separation. he Explanation makes it clear that desertion means the 
party to the marriage without reasonable 


desertion of the petitioner by the other Į h 
cause and without the consent and against the wish of such party, and includes 


T Di. N.G. Dastanev. Mrs. S. Dastane, AIR 1975 SC 1534; Cf, 
Champa Gauri v. Jamnadas Amirchand, (1971) 1 APLJ 230. | 

9. Vide Halsbury’s Laws of England, Vol. 13, page 284, paragraph 576, 
Fourth Edition. 3 
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iti the marriag 
i the petitioner by the other party to 
the wile nee = intentional permanent forsaking and huh ALAA 
oie by the other without that other’s consent and withou reasonable 
on 


cause. Itisa total repudiation of the obligations of marriage,? Desertion. 


i e of the spouses by the other.? For the 
anaes Tiere far = ten desore spouse is concerned two essen- 
als tions must exist : (1) the factum of separation, and (2) intention:to 
na ae habitation permanently to an end (animus deserendi). i Similarly two 
pane are essential so far as the deserted spouse ga ada tortie Se 
consent, and (2) absence of condust giving Peo E n orasah 
ing the matrimonial home to form the eatin of things There ee = 
is a withdrawal not from a place but from a s desertion Witte 

erti i revious Cohabitation and there can be deser lon 
peal ae consummated.° Desertion is a matter of inference to be 
diawn from the facts and circumstances of cach case. 


Desertion is not to be tested by 


matrimonial home first. If one spouse is forced by the conduct of the other to 


i be ti i ivi t is guilty 
e home, it may oe that the spouse responsible for the driving ou ] 
pecan If 4 Spouse leaves the other in a state of temporary passion, for 
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instance in anger OF in disgust it will not amount to desertion.” Where the hus- 
band himself took his wife to her mother’s home for confinement it is nota case 
of leaving the matrimonial home in order to deserting the husband. Where 
due to circumstances like business of professional duties or mutual convenience 
the spouses were temporarily separated, there would be no question of desertion.* 
Mere refusal of matrimonial bed by wife is no desertion ; nor is it desertion to 
neglect opportunity for conserting with the husband.“ To constitute desertion 
it.must be established : (a) the spouses must have parted or terminated all joint 


living, (b) the deserting spouse must have an intention to desert the otber} .~ 


spouse, (c) the deserted spouse must not have agreed to the separation, (d) the 
desertion must have been without cause, and (e) this state of affairs must have 
continued, for the requisite period.” 

The quality of permanence is one of the essential elements differentiating 
desertion from voluntary separation. 

(ii) Intention to desert or abandon.—In the American Jurisprudence," it is 
stated : “In the determination of what constitutes desertion, one of the: first 
matters for consideration is the intent of the offending party; there must 
be in addition to separation OF withdrawal from cohabitation, an intent 
on the part of the withdrawing party not to return or resume cohabitation. 
The wrongful intent to desert is indispensable. A mere severance of the 
relation is not sufficient since there may be 2 separation without desertion 
and desertion without separation. Continued separation of husband and 
which may be consistent with no intention to wilfully and obstinately 

ion.” Desertion. does not imply only & separate residence 


be no desertion.” When the factum and intention to desert have 
been established, such intention is presumed to continue unless the offend- 
ing spouse proves Sen ine repentance and a reasonable attempt to go back to 
the-deserted spouse. ; 

ili) Commencement of desertion.—Since in addition to separation there 
must be the animus or intention never to return to conjugal society, the inten- 
tion may supervene separation which might have started quite innocently. 
dé facto separation may take place without the animus as 10 separation by 
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mutual consent or by compulsory separation. On the other hand there ma 


animus deserendi without separation as Where the parties live as two households 


i hen the factum 
1 eroof.* The offence of deserti on commences w ! 
pened the animus deserendi co-exist. It is not however Necessary that 


they should commence at the same time.’ Where the intention to abandon jg 


formed subsequent to the Separation, -that intention Will not relate back tot 


as run the husband into 
! ing the wife, Serious allegations of 
Unchastity made by the husband against his wife affords grave and weighty 
Teason for the wife to live apart.” The follow} i 


sion of adultery by the wife," wife — 
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(v) Desertion must be without consent or against the wish of the peti- 
tioner.—To constitute deseition by a spouse his or her absence and the 


. cessation of cohabitation by him or her must be without the other’s consent and 


without reasonable cause.” A separation however long, with the consent or 
acquiescence of the petitioner, cannot constitute desertion for the purpose of a 
decree for judicial separation. Thus if a spouse, not entirely blameless for the 
other going away and living separately, makes no effort whatsoever to induce 


the other to return for joint living and asquiesces in and is content with the 
continuance of the separate living, he or she cannot be heard to complain and 


the petitioner for the separate living of the respondent either at the time of the 
departure of the respondent for such separate living or during the continuance 
of such separate living, will take away an essential ingredient of desertion. 
Besides, where the parties to a marriage after having lived together for some 
time after the marriage enter into an agreement for separate living it cannot be 
postulated that the separation constitutes desertion because, the essential 
element to constitute desertion, namely, separation against the wish or without 


desertion if the consent on both sides and the animus deserendi supervenes on 


- the part of the respondent.* Where the separation is in pursuance of an 


agreement in writing, but the agreement has not been acted upon and the 
parties thereto continued to cohabit even thereafter, 4 subsequent separation 
without the consent and for no justification, will amount to desertion, and the 


` agreement in writing cannot avail to support the plea of consent for separation. 


So also, if the agreement has been obtained by fraud or force or has been put 
an end to by both the parties, that agreement will not be an answer to the 


charge of desertion. Tt must be remembered that in respect of an agreement 


for separate living between the parties, there is a distinction between an agree- 
ment for separate living entered into before the marriage, and one entered into 
after the marriage, and during the continuance of cohabitation. The former 
agreement, namely, an agreement entered into before the marriage to the 


` effect that the parties shall not live together cannot be banked upon as an 


answer to the charge of desertion because such an agreement is void as opposed 
to public policy ; but the latter agreement can be founded upon as valid 
defence to an allegation of desertion.“ 

Tt is for the party seeking to establish desertion to give evidence of con- 
duct on his or her part showing that the separation was without the consent of 


“ the party alleging desertion and against such party’s wishes.” 


. Where the decree for restitution of conjugal rights was passed on 


: 27-10-1976. Shortly thereafter the wife filed suit for maintenance on the 


1. Bai Appibai v. Khimji, 38 Bom LR 77. 
2, Mary D'Rozario v. Ernest D’Rozario, AYR 1941 Bom 372. 
3, Pardy v. Pardy, (1939) 3 All ER 779 (CA).. ; 
4. Vadranam Tirupathi Rao v. Krishnamma, (1970) 1 An WR 13: 


5, Fowley. Fowle, ILR 4 Cal 260; Ward v. Ward, 27 LIP 63° 
~" “gee also Shyam Gautam v. Bimla Kumari Gautam, i978), ae ge , 
LR 23 (Delhi) ; Sudarshan Singh v. Kuldip Kaur, (1976) 78 uni 
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was entitled 1o live separately on account of the cruelty meteg 
A Kana Obviously, the suit was filed in 1972, and the 
allegations were that she was driven out of the house and that she was ill. 


the husband. The suit was decreed on 5-4-1974, finding the | 
pee to be true. In those circumstances, there can be no question of 


desertion though it is the latter who has physically separated from the other 
and left the matrimonial home.? 


that the spouse who forces the other to leave him or her is guilty of desertion 
even though the party going away from the matrimonial home is the -other 
party. In deciding the question of desertion, the Court has to look at the 
must be remembered that there is no subs- 


; nd leaving his wife animus deserendi, and a 
husband who by his conduct with like intention brings cohabitation to an end 


by compelling his wife to depart from the matrimonial home.* 


| spouse should leave is insufficient by 
itself to constitute constructive desertion.’ 


The question of desertion cannot b 
party left the matrimonial home. The husband may well live in the place 
but made it absolutely impossible for the 
‘state of things the wife leaves the matrimonial home that has deserted the 

husband.” The position has been i 
prudence, Volume 17 at page 201 as follows : 


“Usually the spouse who withd 


Taws from cohabitation or absents 
himself from the oth 


er spouse is the one chargeable with desertion. 


1. Geeta Lakshmi v. G. y. R. K. Sarveswcra Rco, AIR 1983 AP 1 11 at 
pal (Hox 2 APLJ 405 : 1582 LS (AP) 239 : (1983) 1 Andh LT 


2. Bipinchandra v. Prabhavati, ATR 1957 SC 176, 187-188 ; Rohini 
Kumari v. Narendra Singh, (1972) 1 SCJ 487: AIR 1972 SC 459; 
Lang v. Lang, (1954) 3 All ER 571. 

3. Tara Chand v. Narain Devi, AIR 1976 P and H 390, 

4. Mangala Bai v. Deorao Gulabrao, AIR 1962 MP 1963. 

5. Baker v. Baker, 1954 P. 33, 35 ; (1962) 106 Sol Jo'573, 


6. Charter y. Charter, (1901) 84 LT 272 ; Buchler v. Buchler, (1947) 1 
‘All ER 326, . . 


1. ‘Shrivastava Vv. Mannoharlal, AIR 1 959 MP 349; See also Dina v. 
341, COAR (1969), Bom AQS tata omRycal $ AIR 1970 Bom 
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However, this is not necessarily true. Hither spousé may by 
reason of misconduct or cruelty drive the other away, in which 
case the former, and not the latter is the deserter or is guilty of 
desertion. In other words, the conduct of one of the parties, 
may justify separation from him or by the other and confer the 
right upon the latter to obtain a divorce upon the ground of wilful 
desertion. Thus, ifa husband by his extreme cruelty to his wife 
compels her, for her own safely and protection, to seek a home else- 
where than under his roof, she does not thereby desert him, within 
the meaning of the statute, on the other hand, under such circum- 
stances, he is chargeable with the offence of deserting: his wife, 
and she may obtain a divorce on that ground. The same principle 
applies where the husband is forced to leave his wife on account 
of her cruelty. The rule that cruelty on the part of the- husband. 
which justifies the wife in separating from him may constitute: 
desertion on his part and entitle the wife to a divorce on the 
ground of desertion is not open to the objection that it gives the 
wife a remedy greater than the statute provides, namely, an: 
absolute divorce instead of a limited divorce. 


To constitute constructive desertion, it is not necessary to show that 
the defending spouse misconducted himself or herself with the 
intention of forcing the other to leave the home; nor is it 
necessary that there should have existed in connection with the 
acts of cruclty and settled purpose to drive away the other. It is” 
enough if such is the natural consequence of the acts. The 
complaining spouse must, of course, be justified in leaving the 
defending spouse in order to constitute such desertion by the. 
latter. It has been held that to justify the separation and to > 
entitle the complaining spouse to a divorce on the ground of” 
desertion, the conduct of the guilty party must have been such 
as to afford ground for a limited divorce. Some Courts have 
gone to the extent of holding that in order to constitute construc- 
tive desertion, it must have been such as would, in itself, have - 
been a ground fur an absolute divorce. In many jurisdictions, - 
however, the rule adopted does not require the misconduct to ‘be 

= such as in itself would have been a ground for divorce.” Dae 


wife so as to cause her to continue to live apart and cont 
If a desertion has already taken place by the deserting spouse 
conduct on the part of the deserted spouse cannot be relevant, and the subse- 
quent conduct of the deserted spouse cannot constitute a reasonable cause to 
justify the conduct of deserting spouse.* © - i S 
(vii) Wilful neglect and desertion —The Explanation to Section.10, says 
that desertion includes the wilful neglect of the petitioner by the other party 
to the marriage : “Wilful” means ‘on purpose”, “intentional” and ‘neglect’ 
means neglect in the discharge of marital obligations of consortium ‘and | 


the subsequent ` 


4. Vabluru Jyothi Lakshmi v Valluru Yenkcta Siva Koteswara Rao, (1983) 
ae 1 Civi Ld Ph) Bk PRs A boat nham by eGangotri gt a 
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cohabitation. It is possible to have wilful neglect inferred even when the 
parties are living under the same roof where the deserting Spouse does not 
discharge the duties of the husband or wife to the other Spouse.” The mere 
fact that a husband has made suitable allowance for the wife is no answer to 
a charge of desertion against him because a wife is entitled not only to main- 
tenance by receiving food, shelter and raiment at his hand, but she is also 
entitled to the protection and society of her husband. Thus where a husband 
has separated from his wife without her consent but has been paying inter- 
mittent visits to her without resuming marital intercourse it may come under 
wilful neglect. The wiiful neglect of the husband regarding his wife will 
include also the failure of the husband to provide the wife, though living with 
him, the funds for subsistence consistent with his meant and income. But 
the failure on his part to provide the necessary funds for running the home 
due to his inability and indigence and not because he intends or desires to 


see her starve will not amount to wilful neglect constituting desertion under 
this section.‘ 


time during which the insanit continued ca i i an 
computing the neice insani y í nnot be considered and included 


ae ae 
1. Mangala Bai v. Deorao Gulabrao, AIR 1962 MP 1963. 


2. Smith v. Smith, (19 49 - AS 
(1922) P. 278 » (1940) P. 49 ; (1939) 4 All ER 533 ; Powel v. Powel, 


p; ie dio slan, 26 TLR 388; Macdonald v. Macdonald, 4 


4, Georgains v. Edward Nathaid, AIR 1955 All 8. 
5. Martin v. Martin, 78 LT 568, 


6. Cargil v. Cargil, 27 LIP & H 61 ; Parumul Naicker v, Sithalakshmi 
Ammal, AIR 1956 Mad M collection. Digitized by sakan Ye 
Ta Ob, Sttabaty, Ramchandra, <9 Bom LR 885, 


PENA pgp iia Gyan Gg NENG ns tae 


s. 13—Note 17] DIVORCE 131 


supervening conduct on the part of the deserted spouse which is an effective and 
reasonable cause in preventing the deserting spouse from returning to cohabita- 
tion is an answer to the petition as for instance if the wife has been deserted by 
the husband and the wife during the period of desertion commences to live 
in adultery or is guilty of other acts which will be reasonable grounds for the 
husband not returning to cohabitation with the wife, the husoand cannot be 
held to be guilty of desertion from the date of his kaowledge of the wife’s 
misconduct. Therefore, the following should be established for the maintain- 


ability of the petition regarding the requisite period of two years under the 
section : 


(a) the period of two years of desertion must be immediately proceeding 


the petition for judicial separation or divorce ; 


(b) that period must be continuous and unbroken by reconciliation and 
resumption of cohabitation ; 


(c) there oe be no agreement to live separately during the said 
period ; 


(d) the deserted spouse should not be guilty of any act or misconduct - 
giving cause for the deserting spouse not to resume cohabita- 
tion ; 


(e) the deserting spouse must be of sane mind during the entire period : 
of not less than two years of separate living. 


(ix) Termination of desertion.—It is necessary that during the entire period 
of desertion the deserted spouse must affirm the marriage and be ready and 
willing to resume married life on such conditions as may be reasonable.* And 
it is open to the deserting spouse at any time before the other spouse petitions 
for judicial separation or divorce to terminate the desertion by resumption of 
cohabitation or genuine offer of reconciʻiation.? Reinstatement cannot be 
refused in such a case.” Casual acts of sexual intercourse during the period 
will not be proof of resumption of marital relationship where the deserting 
spouse, though party to such acts, has in all other respects repudiated the 
relationship. * 


(x) Defence to action on ground of desertion.—Matrimonial offence by one 
spouse would justify desertion by the other. Even conduct falling short of 
matrimonial offence may, in some cases be a good defence. Thus conduct 
falling short of legal cruelty may yet be such as to justify the other spouse in 
going away from the matrimonial home.” 


1. Lachman v. Meena, AIR 1964 SC 40; Cf., Kak ree 
AIR 1960 Punj 328. o v. Ajit Singh, 


Bipin Chandra v. Prabhavati, AYR 1957 SO 176. 
Perry v. Perry, (1952) 1 All ER 1076. : 
Samir Kumar Banerjee v. Sujata Banerjee, (1966) 70 Cal WN 633 


Maw v. Sadhu, AIR 1961 Punj 152; ; ; 
1 All ER 413, 520. | nj 152; Glenister v. Glenister, (1945) 


Meena v. Lachman, 61 Bom LR 1549. 


Edwards v. Edwards, (1949) 2 All ER 145. 
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jon of desertion.—Under Section 23(1) (b) condor; 
Gi) a Mesacescgtet h: Desertion for a period of not less than 
tion m 


years. before the presentation of the petition, if condoned, cannot be: 
two < 


itati i ings are pending amounts t 
revived.* Whether cohabitation while proceeding p g to 


donation or is but an attempt at reconciliation would depend on the facts of. 
con 


the case.* 


Var rd of proof.—The petitioner must show that the 
Z Gi) pen and A cia He must also show that it persisted 
desertion Hy the entire prescribed period.“ The burden lies on the petitioner 
kI amit the factum of separation as well as the intention (animus deserendi) 
to saolah such period.” Desertion like other facts must be proved on the. 
preponderance of probabiliies.” ‘The facts have we viene D to the purp 
DRE h is revealed by those acts or by conduct and the expression of intention 
ate nterior aad Subsequent to the actual acts of separation. Ifin fact there 
pot tesa a separation, the essential question always is whether that act could 
be attributable to an animus deserendi,? So long as there was Some evidence 
on the strength of which the Court could be satisfied about desertion, the grant 
of relief will not be disturoed.® Once it is found that one of the spouses has 
been in desertion, the presumption is that the 
granting a decree as prayed for the Court sho 
ments of Section 23 are met. The resu 


dation still the law entitled the husband 
to resist the attempt of his wife to resume Cohabitation, after decree for judicial 
Separation, and can get decree for divorce. After decree for divorce is passed, 
the wife can apply for maintenance or alimony which can be granted for the wife, 
taking into consideration the conduct of the parties after decree for divorce will 
passed. The mere fact that the wife unjustly deserted the husband is not 50 
abomirable as to disentitie her from Claiming any maintenance whatsoever.2 


Perry y, Perry, (1952) 1 All ER 1076. 


1 ; f 

2. Samir Kumar Banerjee y, Sujata Banerjee, (1966) 70 Cal WN 633. - 

3. Lachman v. Meena, AIR 1964 SC 46; Rohini Kumari y. Narone 
Singh, AIR 1972 SC 459 ; Labh Kaur v, Narain Singh, AIR 197 
P&H 317. 


4. Bipin Chandra y. Prabhavati, AIR 1957 SC 176. 
5. Parihar v. Parihar, ATR 1$78 Raj 140 ; Jasbir Kaur y. Ranjit. Singh, 
1975 Punj LR 129. 
“' 6. Shyam Sundar Gautam v. Bimla Kumari Gautam, (1978) 80 Punj LR 
23 (Delhi) ; Sudarsan Singh v. Kuldip Kaur, (1976) 78 Punj LR 391 ; 
Shyam Narain y. Sahib, (1978) 4 ALR 882. ` 
7. Chakradhar Mohanty v. Kumudini Devi, (1 971) 1 CWR 737. 
“8, Ramkuvar V. Madanlal, (1977) 79 Bom LR 143. 


9.. Dina y. Dinshaw, ILR (1969) Bom 1043 > AIR 1970 Bom 341. 
10. Chaman Lal v. Mohinder Devi, 73 Punj LR 104 ; Veeraraghavan v. 
Parvathy, 1973 Ker LY 762 : AIR 1974 Ker 43. 
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| 18. Ceased to be a Hindu by conversion.—There is no rule of Hindu law 
which forbids the subsistence ofa marriage one of the parties to which has 
ceased to be a Hindu. The marriage being indissoluble the- rule was firmly 
established that conversion did not operate per se as a dissolution of marriage. 
The Hindu marriage under the Act is one solemnized between persons who are 
Hindus in the wide connotation of the terms and the Legislature has now laid 
down that the conversion of one of the spouses to any other religion affords 4 


ground to the other spouse to seek dissolution of the marriage. The Note to - 


the Hindu Marriage and Divorce Bill stated: A change in re‘igion is not 
inconsistent with the continuance of conjugal love and it should therefore not 
be permissible for a party to the marriage to get a divorce by changing his or 
her religion. The right to get a divorce under this law is therefore given to the 
party who continues to be a Hindu. A somewhat similar right is given toa 
person changing his religion for Christianity under whe Native Convert’s 
Marriage Dissolution Act, 1866, under which a husband or wife who changes 
his or her religion for Christianity is entitled to sue the other party for restitu- 
tion of conjugal rights if the ¿ther party deserts or repudiates him or her, and 
if the petition the desertion is persisted in, the court may declare the marriage 
dissolved after following the prescribed procedure. 


The term Hindu in this clause must be understood in the wide sense given 
to it in Section 2 which includes all Hindus, Buddhists, Jains and Sikhs. So@ 
person continues to be a Hindu evén though he may have been converted from 
any one to any other of these religions and his case will not be covered by this 
clause. Conversion in the present context implies that the person has volun- 
tarily relinguished his religion and adopted another religion after formal cere- 
monial. conversion. A Hindu does not cease to be a Hindu merely because he 
professes a theoretical allegiance to another faith, or isan ardent admirer ani 
advocate of such religion and its practices. But if he abdicates his religion by 
a clear act of renunciation and adopts the other religion by undergoing formal 
conversion he would cease to be a Hindu within the meaning of this clause. 


; In these days of cosmopolitan mixtures and alliances, a matrimonial 
alliane between persons belonging to different religions does not attract that - 
opprobrium as it once, did, and it is now not unusual to find spouses belonging 
to different religions living in harmony and affection though pursuing their own 
religious practices separately. So itis open to two persons who have bee.: 
married under this Act to live together in spite of the fact that one of them has 
subsequently become & convert to Mahomedanism or Christianity without 
getting the marriage dissolved by a decree of divorce. 


When Section 2 says that this Act applies to any person who is a Hindu, 
it also contemplates a person who was a Hindu at the time of marriage but has 
since ceased to be a Hindu at the time when the petition was presented. The 
relevant date on which both the parties are required to be Hindus in order for 
the Act to apply was the date of the marriage. 


Change of religion by one of the parties did not automatically dissolve 


the marriage but provides a ground to the other part for dissolution. Conver- 


sion also did not per se operate to deprive the party, of rights which may be 
‘otherwise available to him under the Hindu Marriage Act. ` 


Religion is a matter of one’s conscience and freedom of religion has been 


guaranteed under the Constitution. A party who has been married under 
Hindu Marriage Act cannot be debarred from changing his religion. Of course, 


if he changes fs tekeon dye mustobe prepaneta forthe pnsequences thereof i.e. 
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Lali tition under Section 13(1) (ii) of the Hindu Marriage Act. 
Suis ei redon is moved and he is able to establish that he has been 
treated with cruelty, he surely is entitled to relief, unless there are other 
reasons for not granting relief. 


instant case the husband was entitled to move the petition under 
sedina 1300) (ira) of the Hindu Marriage Act and cannot be debarred at the 
threshold. Whether his conversion was mala fide and/or a misconduct and/or 
a contributory factor to the wife’s cruelty resulting in him taking advantage 
of his own wrong or disability are facts to be considered at 2 later stage and 
depend on the facts and circumstances of the case that emerge. 


19, Incurably of unsound mind. - Section 13 (1) (c) deals with incurable 
unsoundness of mind which may occur even subsequent to the marriage. The 
expression ‘“‘incurably of unsound mind” has been held not to cover the case 
of feeble-minded persons or persons of dull intellect who can understand the 
nature and Consequences of their acts and control them and their reacticns in 
the normal way." In deciding whether a person is “incurably of unsound 
mind,” the test applied is “whether by reason of his mental condition he is 
capable of managing himself and his affairs and if not, whether he can hope 
to be restored to a state in which he will be able todo so. I would add to 
the above test the rider that the capacity to be required is that of a reasonable 
man”.” Applying this test in Gnanambal v, Selvaraj,“ where the wife was 
suffering from schizophrenia (not incurable disease by itself), which in spite 
of treatment over a long period had left her memory without reasonable 
Prospect of restoration to its normal condition and would enable her to live 
only a half life, the Court held that she was incurably of unsound mind. 


It is for the petitioner to establish that the other Spouse was of incurably 
of unsound mind or suffering’ from mental disorder. If there was a finding 
by the Court in an Inquisition under the Lunacy Act of such spouse being a 
lunatic it will be prima facie evidence shifting the burden of proof to the 
persons asserting the contrary.” Asis sometimes observed, an action for 
divorce is a kind of a triangular proceeding to which the husband and wife and 
the State are parties, and the State, therefore, represented by its judicial limb, 
namely the Court is concerned to see that its arm is long enough and strong 
enough to meet and smite injustice wherever it lies. Injustices in matrimonial 
matters are easily perpetrated by the parties and it is all the more necessary 
for the Courts to be vigilant and see that the sanctity of marital life is not 

unnecessarily and unduly profaned and Polluted by indiscriminate and hasty 
proceedings in Courts. In a petition for dissolution of marriage on the ground 
that the respondent is incurably of unsound ‘mind, such unsoundness of mind 


should be clearly established by the petitioner and there is no right in the 
petitioner to compel the respondent to undergo medical examination, though 
It is open to the Court t 


o draw adverse inference when the respondent refuses 


Vilayat Raj v. Smt, Sunila, AIR 1983 Delhi 351 at pp. 354, 355, 356. 


1 

2. Ajit Roi Mehta v. Bai Vasumati, AIR 1969 Guj 48. 

3. Whysall v. Whysall, (1959) 3 All ER 369. 

4. (1970)2 MLJ 429: 83 LW 494; See also Bani Devi v. A. K. 
Banerjee, AIR 1972 Delhi 50. a BED PEO 

5. See Dastane v. Dastane, AIR 1970 Bom 312. 

6. Ajit Roi Mehta v. Bai Vasumati, supra. 


7. Seshamma v, Padmanabha, ILR. 40 9; i 
> - CC-0. Jangamwadi Math Collection. Digitized y eGangotri 


6, 13—Note 20] DIVORCE 135 


to submit to medical examination.* The word “or” has been used after 
expression ““has been incurably of unsound mind” —meaning in Section 13 (1) 
(iti) —The averment in plaint that wife became incurably of unsound mind and 
that she is also intermittently suffering from mental disorder—plaint is defective 
as wife cannot become incurably of unsound mind and cannot at the same 
time intermittently suffer for mental disorder. ‘Schizophrenia’ is an illness 
of slow insideous on set developing over years. There may be report of 
strange, odd inappropriate behaviour. There will be progressive deterioration 
in the level of performance at work and socially ; school report, examination 
results and the employment record will provide objective and usually reliable 
indices of intellectual performance, its maintenance or decline. According 
to clause (iii) of the section, two elements are necessary to get a decree of 
divorce. The party concern must be of unsound mind or intermittently 
suffering from Schizophrenia or mental disorder. At the same time that disease 
must be of such a kind and of such an extent that the other party cannot 
reasonably be expected to live with her. So only one element of that clause 
is insufficient to grant a decree. There is no provision under the Act to 
compel wife for medical examination. Adverse inference cannot be drawn on 
her non-examination when wife was examined twice and the matter would 
not have improved by her examination again by doctor. Even non-examination 
of mother of wife cannot raise any adverse inference. The husband has to 
prove his own case.” Ina petition for annulment of marriage on the ground 
that the wife was insane, no cogent evidence was produced to establish that 
at the time of marriage wife was of unsound mind or was suffering from some 
mental disorder. It was held that the petition is liable to the dismissed.” If 
the wife is suffering from incurable form of leprosy, the husband is entitled to 
a decree for divorce.“ Ifthe wife is suffering from Schizophrenia intermit- 
tently but to such an extent that husband could not reasonably live with her, 
divorce can be granted. Itis not necessary to prove that mental disorder 
existed at or before marriage.” 


20, Leprosy.—Section 13 (1) (iv) deals with virulent and incurable 
form of leprosy as a ground for diverce. Medical testimony can be ofcon- 


as malignant of venomous in Annapornamma V. Apparao.® The term virulent 
is not a medical term and cannot be interpreted by the refering to the meaning 
given to it under Hindu Law for excluding a person from inheritance.” In 
order, however, to be entitled to a decree of divorce under Section 13 (1) Gv); 


1.. Vipin Chandran v. Madhuriben, AIR 1563 Guj 250 ;:See also Shanti. 
Devi v. Ram Nath, AIR 1972 P & H 270 : 1972 Cur LJ315. ~ j 


Smt. Ritaroy v. Siteshchandra Roy, AIR 1982 Cal 138 (DB) : (1982) 1 : 
Civi LJ 455 (Cal). 

Smriti Kana Bag v. Dilipkumar Bag, AIR 1982 Cal 547 (DB). 
Swarajyalakshmi v. Dr. G. G. Padmarao, 1973 UJ (SC) 903. 

Smt. Kiranbala v. Bahire Prasad Srivastava, ATR 1982 All 242. 

. AIR 1963 AP 312. 
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o prove that his spouse has been suffering from a form of lepro 
aor virulent but also incurable and further that the spouse con 
cerned has been suffering from this_ailment for a period of at least three years 
before the presentation of the petition. Clearly enough, the conditions under 
-Which divorce is tobe allowed are far more stringent than the conditions 
‚under which judicial separation may be granted. 


It was contended that suiphone treatment has been ‘So revolutionary that 
leprosy should not any longer be considered to'be an incurable disease, A 
study of the vorious authorities on the subject does not Support this view, 
Besides, it is to be remembered that sulphone drugs were discovered in about 
194] and they were very well known all over the world at the time when the 
Hindu Marriage Act, 1955 was passed. The legislators must be presumed 
to have known the effect of sulphones on leprosy. Ifit be true that sulphone 
drugs have made leprosy of all types curable there would be no point in the 
Legis'ature making a provision in the Hindu Marriage Act which will entitle 
a spouse to a decree of divorce if the other party to the marriage would bë 
found suffering from incurable leprosy. Accordingly it must be held that this 
is a fit case in which the respondent should be granted a decree of divorce. 


The term has to be interpreted as signifying malignant or infectious.* 
Leprosy on account of modern researches and advance in medical science is 
curabie at the initial stage and may become incurable if allowed to be 
developed unchecked by proper treatment, Again what is regarded as curable. 
at one time may be regarded as incurable at another time.* 


immediately and as such, the ground for 
5 rather difficult to prove the fact of 


on the ground that the: respondent has re ; try any 
réligious order. Both these Foal nounced the word by entry 


attache Inc ude those of Hindus, Buddhists, Jains and Sikhs. The 


wants to enter the same the performance certai i fam 
at > In ceremonies or cert 
ees There are two qualifications in this clause : (1) The renunciation 
ol the wor'd and, (2) Entering a religious order. The mere fact that a person 
says that he has Tenounced the world is not Sufficient, He must, besides 


1. “See Annapoorna y, Apparao, AIR 1963 AP 312. 
2. Kayarohana Pathan v, Subh . 
mwadi Math Collection’ sc BS Mad 250, 
3, Kondal Rio y Niara ya RAR “i a $ : 
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entered the order of sanyasihood by showing a positive act or ceremony. There 
i by a guru into the order of sanyasis by appropriate mantra.” 


must be initiation e 
Without the performance of the necessary ceremonies, the renunciation will 


not be complete. 
Where the wife had become a Brahma Kumari and declined to maintain . 


matrimo.: | 
deserted him for more than 2 years immediate 
of the petition for divorce on the ground of crue 
is entitled to the grant of a decree for divorce.” 


The mere fact that, the mere adoption of the external symbols of sanyasi 


as the wearing of coloured clothes or shaving of the head is not sufficient to 
make him sanyasi. The renunciation of ;the world which i 
sanyasi requires re 
ment of property need not bein favour of any part 
in a general way. i 

i in the proper sense. ofthe term is considered as having given up all - 
pleasures and properties whose sole duty is. to pray God and wait for the call 
for departure from this world. Such a person cannot be expected to fulfil the 


obligations of matrimony chief of which is mari 
is forbidden for one who has entered the s i orde 
lucrative profession to don the yellow robe and parade 
attract puolic subsriptions, sympathy and veneration at the same time carrying . 
Itis not to such persons that this clause is 


on the duties.of a householder. ) 
intended to apply- There is no renunciation of: the world, .but on the other 
in the yellow 


e of & sanyasi.. There 


drawn to the „pleasures. “of sex-life in ever-increasing decree but who cannot 
get on in the world except by deceiving. it, . by covering of the ‘fraud ‘in the | 
saffron robes. ` Jg 

23. Clause (vii)? «has, not been heard of as being ‘alive for a period or 
seven years Or more”.—This clause is based on the principle, Section 108 of 
the Evidence Act which raises the presumption of deat 
This is a., resumption ; 
vers > as it aids proo of death in cases where it would be 
extremely, difficult if not impossible to prove that fact. Itis 4 presumption of 
great convenience: aud Section.8 O the Evidence ct lays down at a distinct 
rule. Neither in indu Law not in ‘any other civilized jurisprudence is a 
spouse enjoined to wait eternally for the other spouse imself 
or herself to an unkno Yn destination and has not 
whereabouts:ta the other spouse- “The. missing . % 
law presumes that he is dea because @ person is not likely to be alive ifno 
news has been obtained about him by those who wol 
about him or his wh2reabouts either ‘or him or 


under the Act by some J 3 
ace of cohabitation the parties, the circūmstances 


1. Satyanarayana Avadhane V. Rel 


>. Baldev Prasad v. Arya Prity, ATR 1930 All 643. 
3. Gagan Nath v. Krishna Kumari, 82 Punj LR 83. 
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; LAN rties ceased to cohabit, the date and place where the respondent 
aeh Dipa heard of, and the Steps which were taken to trace the 
respondent.” i 


24. Clause (i) of sub-section (1-A) : No resumption of Cohabitation after 
judicial separation or decree of restitution of conjugal rights.—Section 13 I-A 
was introduced into the Parent Act by the Hindu Marriage (Amendment) Act 


Thus under Section 13 (1-A) as it now stands, either s 
for divorce on the ground that there has been’ no res 


marriage, The party must Present a petition for th 
such petition IS necessary,’ A 


stit | ; r judicial Separation, or, who was at fault 
Previously -or Who is at’ fault’ now The question js not one of apportioning 
e. The question is have the parties been able to Come together after the 
decree, _ If they have not been able: to” come together either Party may seek 
divorce Irrespective of oe À alt it’ was that they did not come together. 
a Bant relief to a party taking advantape of his own wrong. 
A slightly different view 1S. that the Court has Zot to ah the provisions 
Im section 13 (1-A) and S pa the Court is under a duty to ied 
z e pet i -A) is di 
by ‘his conduct Subsequent to 5 a ioh m mee ‘ata Gone 
advantage of his own Tong.” Yet another view ; ng- 
disability which was hitherto the sole basis (AWIS that the concept of wrong 
‘n part given way to the concept ofa broken-down lage irrespective of 
Sees a, and that it js not permissible tg aot tee 
ines fron (1) based as they are isabili pi: 
ings in whi eased è t ey are on the concept of Wrong-disability to proceed 


- Parkinson y, Parkinson, ; j 
TER (1909) 37 Cal 10, 1939) 3 All ER 108; Narki v. Lal Salu, 
~ Madhukar v. Saral, (1972) 24'Bom LR 496 : AIR 1973 Bom 55.. 
? v. Boosamma, ATR 1976 Ap 77 at78, aji 


vigi 2. AIR 1968 „Bom 332; Chamanlal v. 
489 4967 Devi, ATR 1968 Bung ao ; Syal v. Syal, AIR 1968 Punj 
i Manabhai. A IR 1975 ga arai, AIR 1968 Mys 274 ; Jethabhai v. 
> Auil v. Sudhaben, ATR 1978 Gu; ; pee 
> J 74 ; Bimla Deyi v. Singh Raj, AIR 
SIG] (EB) ; Gozina Devi y, Purshotham Giri GA 1977 
8 CC-0. Jangamwadi Math Collection. Digitized by eGangotri, ; 
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as they are on the concept ofa -broken-down marriage! At any rate the 
wrong OF disability contemplated by Section 23 (1) (@) is not the non-resump- 
tion of cohabitation or the non-restitution of conjugal rights which is the basis 
of Section 13 (1-A)° It is not possible to spell out under Section 13 (1-A) 
any obligation against the petitioner to give any assurance to the res- 
pondent ; all that was T quired was non-resumption of cohabitation for the 


requisite period after the passing of a decree for judicial separation.” 


To deprive 2 defaulting party to 2 decree of restitution of conjugal 
rights of the benefit under Section 13 (1 -A), his subsequent conduct must not 
be only mere non-compliance but must amount to a positive misconduct of 
such repulsive Or shocking nature as would amount te his taking advantage 


of his own wrong. 


Where ina suit by the husband’ for - restitution of conjuga! rights the 
wife’s claim for judicial separation was decreed and had become final and later 
on the husband filed an application for divorce under Section 13 (1-A), it could 


not be resisted on the ground that the earlier decree for judicial separation was 
passed without jurisdiction." i 


to resume cohabitation after the decree for judicial separātion Or restitution of 
conjugal rigbts is granted. - 


-Where there were specific allegations in the statement of objections filed 
by the wife as to how the husband could not take advantnge of his: own 
misconduct ard obtainta- decree fur divorce. The husband failed to maintain 
the wife; that he was trying to remarry and that he was coercing the wife to 
withdraw the proceedings brought legitimately by her and to agree for 4 
decree for divorce. That, according to the wife, the conduct of her husband 
constituted misconduct on his part which _disentitles him for a decree for 
divorce. 

Reading Section 13 (1) (A) and Section 23 (1) (a) it becomes obvious 
that the court shall also consider while passing 4 decree for divorce whether 
the party seeking for divorce was in any way taking advantage of his or her 
own wrong OF disability for the purpose: of such relief. Tt must make an 
- attempt at reconciliation and then proceed to consider the case for granting 
divorce if attempt at reconciliation fails. : ; 

In order to bea “wrong” within the meaning Of Section 23 (1) (a) the 
conduct alleged has to be something more than a mere disinclination to agree 
to an offer of reunion, it must be misconduct serious enough to justify denial 
of the relief to which the husband or wife was otherwise entitled. 


1. Per Chinnappa Reddy, J. in Bimla Devi v. Singh Raj, AIR 1977 
P & H 167 at p. 177. Ae % 
2. Ibid at p. 178. : 
3. Madhukar v. Saral, AIR 1973 Bom 553 A 
4. Anil v. Sudhaben, ATR 1978 ara a £ 
5, , Lad Kunwar V. Jagdish, AIR 1979 Raji91: e eee : 
6. Bat Maninyardaxnntihet Dahyabhai, AIR 1979 Guj 209. 
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e wife-respondent has averred in her objection „Statement that the 
“was EA a the. part of husband serious enough to Justify the denial = 
the relief of divorce. The trial Court has neither raised a point in that behalf 
nor ‘has it discussed the evidence adduced „concerning that aspect.. Hence, the 
‘decree of the trial Court was vitiated and it cannot be sustained.* © 


Where a decree for restitution of conjugal rights was obtained by the 
‘appellant-wife under Section 9 on the ground that the husband had without 
reasonable cause withdrawn from her society. A decree for restitution of 
conjugal rights was granted to the wife. After the decree, the husband not 
-only, not complied with the decree, but did positive acts by il‘-treating her 
and finally drove her away from the house. It was nota Case of mere non- 
compliance of the decree, but fresh positive acts of wrong. Therefore, the 
respondent-husband was not entitled to the relief under Section 13 (1A) of 
the Hindu Marriage Act.2 


If a consent décree for restitution of conjugal rights under Section 9 was 
passed, it would not be a nullity. Ifit was not Challenged in appeal or by 
way of other remedy available under the law and becomes final, it cannot be 


ignored and can form the basis of divorce proceedings under Section 13.2 


~ The fact that the decree-holder has not taken any steps to execute the 
decree or has not made even a. demand for its compliance will not defeat his 


i ion since the compliance:required is a 


i Failure of the husband to execute the decree which he has obtained for 
Testitution of con Jugal rights does not amount to non-compliance of the decree 
so as to entitle the wife to seek for restitution of conjugal rights." 


‘Resumption of cohabitation within the meaning of: Sectic is re- 
à ma oral | aning of: Section 13 (1-A) is r 
sumption by volition of both arties o ‘lint 
stiilateral free 3 P es or by reconciliation and not by way of a 


1. Smt. K.S. Lalithamma v. N.S. Hiri = == = 
PP. 64, 65 and 67. iriyannaiah, AIR. 1683 Kant-6 


2. Geeta Lakshmi y, G. V. R. K. Sarveswara Rao, AIR 1983 AP 111 at 


p. 114 : (1982) 2 A : 2, AIR 
ir iis (HOD 2 APLI 405: 1982 LS (AP) 239; (1983) 1 Andb 


3. Garahan Kumar Chadha v. Smt. Saroj Rani, AIR 1983 Punj 59 
4. Bulag Kaur v, Gurdev Singh ILR (1963 i Le 
Punj 493 ; Suryak e et (1963) 2 Punj: 213 : AIR 1963 
(1972) 2 APLI 26, 7 V- Ranga Rao, (1973) 1 An WR 158: 

5. Kamleshkumari y Kartar Chand, AIR ni 
: » AIR 1962 
6. AIR 1958 Mys 274, ` mand 150 


7. Varal tha. k a 
AP 6. ed a MUNG, Rams 898) An 72: ATR 1978 


|| 
| 
} 

| 
|| 
| 
| 


g. 13-Note 24] DIVORCE TA] 


tion and on the other hand was found wiltiag to take back the respondent and 
resume marital relations divorce cannot be refused to him.” Approving the state- 
ment of the law by the Delhi High Court in kart Kali v. Gopal Dass,” holding 
that mere non-comp!iance with the decree for restitution does not constitute 
a wrong Within the meaning ot Section 23 (1) (a), the Supreme Court has io 
Dharmendra Kumar V. ‘Usha Kumari,” pointed out that the grounds for 
granting relief under Section 13 including sub-section (1-A) however continue 
to be subject to the provisions of Section 2’, and that in order to be a 
wrong within the meaning of Section 23 (1) (a) the conduct alleged has to 
be something more than a mere disinclination to agree to an offer of 
reunion, it must be misconduct serious enough to justify denial of the relief 


to which the husband or the wife is otherwise entitled. 


supporting her. Sexual intercourse will be conclusive evidence of cohabitation; 
absence of it will not negative cohabitation.“ 


The period of one year is to be reckoned from the date of the decree of 
the Court of first instance ; likewise when an appeal was taken and the decree 


your to bring about a reconciliation between the parties. The period of one 

year prescribed for filing a suit for dissolution of marriage should be deemed to 

commence from the date of decree and not from the. date of knowledge of the 

decree.° When the wife obtained the decree for restitution of conjugal rights 
and the husband: remaining silent and not showing any inclination to obey 
decree would not entitle the husband for decree for divorce. The entire obliga- 
tion rested with husband is to make all efforts to obey the decree for restitu- 
tion of conjugal rights, even if wife applied for maintenance after 55 days and it 
would not mean that wife is unwilling to join the husband.” The husband obt- 
ajining a decree for restitution of conjugal rights against wife and wife ready and 
willing to comply with the decree. The total reluctance of husband to resume 
cohabitation and husband filing application for divorce after prescribed period 


under this section is over. Wherein reluctance of husband is not a “wrong 


1. Rameshwari v. Kirpashankar, AIR 1975 Raj 28. 


2. ILR (1971) 1 Delhi 6 (FB) and Gajna Devi v. Purshotam, ILR (1976) 
1 Delhi 725 : AIR 1977 Delhi 178 (FB). 


3, AIR 1977 SC 2218. 


4, See Evans v. Evans, (1974) 2 All ER 656; Fhomus v- Thomas, (1948) 
2 All ER 98. : : 


5. Kirpalani Vv. Kirpalani , AIR 1960 Bom 44T. 
6. Smt. Leelawati v. Ramsevak, AIR 1979 All 285.. 


q, Shantabai Prabhakar Kothale v. Prabhakar Atmaram Kothale, 1977 
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sein ction which would disentitle him from getting divorce decree, 

Jithin predate of marriage by decree of divorce specified either of Clauses 
(i),(ii) of sub-section (1-A) of Section 13 cannot be obtained in the same Procee- 
dings in which the decree for judicial Separation or restitution of Conjugal rights 


Tights for a period of one year or more after Passing of the decree, Secondly, 
that the question as to Who is-at fault for not coming together is not to be 
gone into by the Courts, thirdly, that Words ‘wrong’ or ‘disability’ referred to 
in Section 23 (1) (a) when read with Section 13 (1-A) mean a wrong or | 
disability other than a mere disinclination to agree to an offer to reunion in 


Spouse refusing to resume cohabitation is not entitled to file an 


application for divorces.“ The Wife obtained judicial separation Proving that 


the husba. 


nd was living with the another woman. After a lapse of two years 


the husband Sought a decree for divorce under Section 13 (1-A) further 


averring that they had not resumed cohabitation durin 


Section 13 (1-A) fi) had to be reckoned from date of such a decree, C, P. C. 
; 9, Rule i 


e order of appellate Court 


Des ing of petiti i 1-A) (ii) 
Within that Period. Th petition a diy Petitlon masang ation pele 


| iod. for divorce by husban on the ground o 
desertion on his wife when husband was wholly guilty of maltreatment no 
1. Smt. Gurmeet Kaur v. Harbans Singh, AIR 1981 P& H 161. | 
2. Sadan Singh v. Resham AIR 1982 All 52. Ng 
3. Smt. Harbhagan Kaur Y. Lt. Col. Bhagwant Singh, AIR 1982 P & H 

4. Santoshkumari y. Mohan Lal, AIR 1989 p & H 325. ` 
> „Soundarammai y, Sundra Nadar, Ag 1980 Mad 294. ` -~ 
6. Motilal ELET Shan ee Be A TEE Ga asa 
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matrimonial . misconduct is attritutablej even remotely to the wife, then 
Section 13-A is not attracted.* ; 


N A party against whom a decree for restitution of conjugal rights or 
judicial separation has been passed is-entitled to divorce under Section 13 (1-A). 
The wrong referred to in Section 23 (1) (a) has no applicution merely because 
party against whom earlier decree was passed applies for divorce. A wrong 
prior to the passing of the decree is -not wrong contemplated under Section 23 
at all and the past conduct cannot be used as a valid defence against the 
petitioner seeking divorce under Section 13 (1-A) of the Act.*- A decree. -for 
divorce cannot be denied on the ground that the petitioner has failed to remedy 
the wrong such as cruelty which laid to the decree for judicial separation .* Ln 
a divorce proceeding when the wife has obtained a decree for judicial separa- 
tion on the ground of desertion, the. desertion terminates and there can be no 
continuation of that matrimonial wrong of desertion after the passing of decree. 
In granting relief under Section 13 (1-A) the Court must.take into considera- 
tion Section 23 (1).* Petition under Section 13 for -dissolution of marriage 
resuiting in consent decree for judicial separation without proving any of the 
grounds mentioned in Section 10, the decree is held in violation of manda- 
tory provision of Section 23 (1) and therefore without jurisdiction, and divorce 
could not be granted later on, on the ground of non-resumption of cohabita- 
tion. If there s no restitution of conjugal rights for a prescribed period 
after the decree; the section does not further require such spouse to execute the 
decree or do any positive act, of inviting the other spouse to live together.” 
If after passing a decree for restitution of conjugal rights the husband stands 
by and does not make any effort to bring his wife back, he cannot as a matter . 
of course, get a decree for divorce simply on the ground -that the period of: 
two years had elapsed and that during that period the wife did not live - 
with him. = 


Where the husband did not make any attempt to bring his wife back and 
had also spurned his father-in-law’s requests for taking wife back. In the 
circumstances, husband without any reasonable excuse having withdrawn from 
the society of his wife, she was entitled to a decree for restitution of conjugal 
rights. : 


“25.” Clause (i) of Section 13 (2)—Husband remarrying.—This clause 
provides for a ground for decree of divorce to the wife only. The first ground 
is with refererice to second marriage of the husband and provides that in the — 


1. Angrez Kaur v. Baldeo Singh, AIR 1980 P& H 171 reversed, in 
` Angrez Kaur v. Baldeo Singh, AIR 1982 P & H 339 (DB). 


2. Vatsala v. Niranjan, 1981 Mh LJ 917. - : 


Madhukar Bhaskar Sheorey v. Smt. Sarat Madhukar Sheoray, AIR 
1973 Bom 55 : 74 Bom LR 496 : 1972 Mh LJ 762. 


‘ 4. Jethabui Ratanshi Lodaya v. Manabai Jethabai Lodaya, AIR 1975 
Bom 88 (DB) : 76 Bom LR 304. 3 


Hira Kali v. Avsasthi, AIR 1971 All 201. 
(1972) 2 APLJ 261. 
_ 79 Cal WN 48 (DB). 


Smt. Sandhya Bhattacharjee v. Gopinath Bhattacharjee, AIR 1983 Cal 
` 16L.at p. 165 : (1982) 1 Cal LJ 318 : (1982) 86.Cal WN 665 ; (1982) 
2 DMGSS salSSavitindw LREA30. Dik IBL Mat R237 (HC), | 
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i ised before the commencement of this Act if the 
case of any ried again arama commencement, and the wife of the first 
pusband Pyles alive, then the wife married on the second marriage iş 
marriage as eseat a petition for divorce. Similarly if Prior to the Commence. 
Saat ihe Act the husband had married again. The wife of first marriage jig 
PEAN to present a petition for divorce on the ground of his second marriage, 


iti sk for. 
i the petition, It may even happen that both of them may a 
petine E if divorce is granted, in the unenviable position of the 


husband being the pride of both the wife.* In such a case, It is open to the. 


26. Rape, sodomy or bestiality.—S ection 13 (2) (ii) provides that where 
after solemnization of the marriage the husband is guilty of rape, sodomy or 
bestiality, that would be a Sround for divorce, Bestiality is a crime of a man 
with animals and beasts, which is Punishable offence under Section 337 of 
Indian Penal Code, A man is said to Commit rape who has sexual intercourse 
with a Woman against her Will, or without her Consent or with her consent 
obtained by putting her in fear of death or with the consent under mistaken 
belief that she is his wife when infact she is not wife or without her consent 
when she is under twelve years of age except when she is his wife. The mis- 


conduct of the husband had taken place after the marriage, even though ` 


by a man who has Carnal intercourse against the order of nature with any man, 
woman or animal, it js carnal copulation per annum, and even when’ the 
> 1. Smt. Venkatamma y. Venkataswami, AIR 1963 Mys 118 ; Smt. Leela 
V. Dr. Rao Ananth Singh, AIR 1963 Raj 178. . E 

2. Mandal Naganna v. Lachmi Bai, AIR 1963 AP 82. . 

3. Smt. Nirmoo y, Nikkaram, AIR 1968 Delhi 260. | 

4. Lalitamma v. Kannan, AIR 1966 Mys 178., ` ; 

5. Alagerswami Chettiar v, Lakshmi Ammal, (1972) 1 MLJ 187... 


6. Pen aahankar Prasad Singh Mat ChRedhaeaniandoushers, ATR 1967 
ra . > . 
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husband commits sodomy with his own wife, she is not being a consenting 
party, a petition for divorce against the wife is maintainable.* = 


27. Non-cohabitation after decree for maintenance.—A decree or order 
awarding maintenance to the wife under the Hindu Adoptions and Mainte- 
nance Act, 1956, or Section 125, Criminal Procedure Code, 1973, is treated on 
the same footing as an order or decree for judicial separation as an additional 
ground to the wife for divorce. Under Section 13 (2) (iii) the wife can claim 
dissolution of her marriage on the ground that subsequent to the passing of the 
maintenance decree or order, the spouses had not resumed cohabitation for a 
year or more. 

28. Repudiation of marriage by wife married before attaining 15 years.— 
Though a marriage in violation of the age limit set in Section 5 (iii) is not rend- 
ered invalid a wife with whom marriage was solemnised before she had attained 
15 years is given a right under Section 13 (2)(iv) to have her marriage dissolved. 
The right has to be exercised by the wife after attaining the age of 15 years but 
before completing 18 years. eS, 

29. Practice, procedure, jurisdiction and duty of Court.—When an 
application for judicial separation was dismissed for default and was not 
restored, a subsequent application for divorce on the same ground is barred.” 
A fresh petition for divorce is maintainable by the husband on the ground 
of desertion after his petition for restitution of conjugal rights had been dismiss- 

icata cannot be applied to cases where the ground 


‘ed.® The principle of res jud i t 
taken is different.“ Merely because the Trial Court which passed the decree des- 
cribed itself Small Cause Court, the order passed in the exercise of the special 


jurisdiction will not be ineffective and without jurisdiction. No evidence need 
oe given by a party against an ‘admission incorporated in the pleadings.® A peti- 
tion filed under Section 13 for dissolution which ended in judicial separation 
by consent of the parties without providing any ground for the relief would be 
invalid.” It isto ve noticed that an unnatural offence committed by the wife is 
not made a -ground of divorce at the instance of the husband. Petition under 
Section 13 for-dissolution of marriage resuiting in consent decree for judicial 
“separation without proving any of the ground mentioned in Section 10 is in viola- 
tion of mandatory provision of Section 23 (1) and therefore without jurisdiction. 
Divorce couid not be granted latter on, on the ground that there was no re- 
sumption of cohapitation for the reason that consent of the parties did not con- 
fer jurisdiction on the Court to pass a decree. On the contrary, it amounted 
to collusion which the legislature wanted to prevent.* In matrimonial cases 
it is the duty of the Court to apply some standard of proof in arriving at all 
his findings.” The question whether spouse had committed adultery is a ques- 
is concurrent finding on it, the High Court has no 
——— aana 


tion of fact and when where i 
< 22% Sen hee 


1. See 22 TLR 26. 
Manjit Kaur v, Gurudial Singh, AIR 1978 P & H 150. 


Surendar Kaur v. Kirpal Singh, (1978) 80 Punj LR 695. 
Prakashchand v. Kanta Gupta, AIR 1979 Delhi 33, 

5. Nirmal v. Premavati, AIR 1972 All 494. 

6, Shakuntala v. Sardari Lal, AIR 1972 P & H 29. 

7.. Hirakali v. Avasthi, AIR 1971 All 201. 

8. Hirakall v. Awasthi, AIR 1971 All 201 (DB). ` 5 
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- jurisdiction’ in second appeal to reassess evidence ‘and come: to different Conch. 
sion.” The ex parte’ decree passed in a petition filed by the wife under Sections: 
and 13, was set aside in appeal:by the-husband and the case was reman 
Wherein the husband contested the petition om merits before the Trial Cour 
taising objection: as to territorial jurisdiction. Failure to Taise such objection 

_in appeal, the husband neither waived. such objection nor submitted to. jurisdic. 

tion of Court.? When the petition under Section. 13 was presented Within three 
years after marriage which did not clearly mention as to whether it is under 

Section 10 or 13, the amendment of petition can be allowed.* There are three 
circumstances under which delay may occur in cases of institution of suits for 
dissolution of marriages or judicial separation thereof. If the delay is inten- 

“tional - amounting to acquiescence; relief should be refused. Secondly, -the delay 
may be due to optimism of amicable settlement, in which- case - delay may-- be 
excused. Lastly, it may be due to: an apathy on-the- part of the woman either 
due to- ignorance of ‘legal Consequences or due to poverty. The Court should 
analyse the predominant reason or explanation for deiay on. humanitarian 
Principle. Evenif the delay is not explained, the Court should. weigh-the 
consequences of dismissal.-both to .the parties and children, if any, against the 
Possible injustice of permitting a party to reverse a position in which it might 
have acquicsced.* 

In a petition for divorce-lesser relief of judicial Separation. can be asked 
for at appellate stage." In a husband’s petition for restitution of conjugal 
rights, imputation of unchastity against wife not amounting to cruelty cannot 


her Tight is that the other.wife should be alive at the 
the petition. The only ground on Which relief. can b 
panes te ee m any of tha grounds enumerated in Section 23.° 
IS issolution of.marriage:was- dismi y for non- 
compliance of its order ‘under Se EA ag a a 


ction 24 of the. Act for payment- of maintenance 
1.. Subbarama Reddiar v. Saraswathi Ammal, AIR 1967 Mad 85. 


2. AIR 19707 & K 19, 
3. Sawita Devi y, Prem Nath, AIR 1967 J & K 39. 

4. 1966 MPLJ 793 6 1966 Jab LJ 690 3 1970 MPWR 298. 

3. Dr. H.T. Vira Reddi y. Kistamma, AIR 1969 Mad 235 (DB). 


6. K,V. Revanna y, Suseelamma, AIR 1967.Mys 165. 


7, Shanti Devi y, Ramesh Chandra Roukar and others, AIR 1969 Pat 27. 
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pendente lite and litigation. expenses to the wife. It was: held that. dismissal is 
illegals A decree for divorce granted by District Court when found. erroneous. 
on appeal, can.be substituted into one for the judicial separation by applying.. 
maxim ‘Actus-curiae : neminem gravabiť’. . As such a decree will be operative ` 
from tha.date of judgment of District Court and as two years have passed from 
that date the High Court in letters pateat appeal could :pass a decree for, 
divorce under Section 13 (1-A).* Where:.the second wife under a bigamous 
marriage performed six years before the- Act, choose to live in the husband's- 
home-atong with the first-wife amicably, begot children and even continued 
to live with him for seven years after the commencement -of the Act, fully 
knowing her right under the Act, a petition under Section 13 (2) (i) filed on the 
mere ground that she has fallen out with the husband will be dismissed 
under Section 23 (1) (d) on ground of unnecessary or improper delay.* 

Thus. where: a wife lived happily ; from. 1948 till 1961 and when ill-feeling 
developed due to: a reasonable doubt .about the loyalty. of the wife, 
the consequent hostile conduct of the husband cannot justify inordinate delay 
(not explained on any of the grounds mentioned in .AIR 1963 Raj. 178) till the. 
year 1961 when she brought the petition in pursuance of: the. choice conferred 
onher by the Act.“ 

Inordinate delay in applying for divorce. under Section 13; can be refused, 
even though the: plea‘ofdelay is not ‘raised in: the written statement.” - 

Consent decree for‘dissolution-of marriage on grounds other than those- 
mentioned in Sections 10 and’ 13'ofthe- Act. Section 96 (3), C. P. C. does not 
apply. Second appeal ‘is-competent:* ; 

The finding.on the question.of ’ adultery in maintenance proceedings by 
the wife does not operate. as res judicata in. the. divorce proceedings by the 
husband.’ 

Application for: divorce withdrawn: with, liberty to file, fresh petition. 
Fresh application is not: barred;” ` 

Application by husband for divorce- was: compromised. Wife thereafter 
going and living with husband’ for: sometime. Decree is. satisfied. Fresh. 
application for divorce does not lie on same-grounds.° In the case of adultery. 
by the’ wife, the plea of non-access has to be taken in pleadings. and a specific 
issue raised to that effect : without this being-done, mere: admissions. made by. 
the wife in cross-examination cannot be:relied on for proof of adultery.*° 

Res judicata. —Where the divorce petition was filed by husband and the 
wife filed petition for custody of minor child. Whereupon petition of wife was 
Teena ——_ as nt 

I. 1975 Andh LT 321 (DB). 
9. AIR 1971 Delhi 208. 
3, Lakshmi Ammal: v. Alagiriswami Chettiar, AIR 1975 Mad 211 $ (1972) 
1 Mad. LJ 187, affirmed. á 
4. (1972) 1 Mad LJ 187 : 85 Mad LW 913. 
5. Jasmel Singh v. Smt. Gurnam Kaur, AIR 1975 Punj.225 (228). 
6. Smt. Kamla Devi x. Rajendra Pal Singh, AIR 1972 All 338. 
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. (1971) 1 APLJ 230. 
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ismi nt continued to have the custody of the child: 
arte ieee mar divorce by consent, but contested the matter on 
kan a tf custody of the child. Additional Judge directed the custody of the. 


child to be with the mother. It was contended by the appellant that once an 


i tion 26 of the Hindu Marriage Act, for making a suit 
‘thine ister of the child. Therefore, the Additional Judge 
ordering the custody of the child to be with the mother, 


: eine chet) 
ediately before the filing of the peti ion.? The 
Ned nota criminal Proceeding, and the 


proof in a civil case and Proofin a criminal case, In the || 
Supreme Court, however, what one finds is Consensus, In th 


> Not as the basis for a decree for 
can be granted, but to prove and 

explain the other evidence given in the case, to tend to show the character and 
quality of the previous acts. The mere fact that the wife was suffering from 
acute uterine haemorrage during the divorce Proceedings some three years after 
d, proves Neither Pregnancy nor abortion and 

nor adultery either, ê Adultery, from its nature, is a secret act. Direct evidence 
of an act of adultery is extremely difficult, 1 is very Tarely indeed that the 


1. Ravur Venkata Subbaiah y, Smt. Mer. 


2. 71 Bom LR 569 ; 1969 MHLJ 798 : AIR 1970 Bom 312, 
3. Sachindra Nath Chatterji v. Smt. Nilima Chatterjee, AIR 1970 


Cal 38, 
4. Pattayee Ammal y, Manikkam Gounder and another, AIR 1967 Mad 
204 = 79 Mad LW 393 ¢ Dr. H. T. Vira Reddi v. Kistamma, (1969) 82 
Mad LW 18 : AIR 1969 Mad 235. à 
- 3. Dr. H. T. Vira Reddi v. Kistamma ATR 1969 Mad 235. 
tton- ti 
6. Zallan Misho Sikes LANA Kunwar, 1970 All LT 1175, 
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adultery are that the wife was moving freely with the clerk giving him milk, 
food etc. sitting near the radio in the company ofthe clerk and laughing and 
cutting Jokes with each other, and attending cinemas. Held, that the allega- 
tions were not sufficient to establish the plea of adultery.+ Further it has been 
held that the mere intention to commit adultery is not offence under the Act 
and therefore the intention itself is not proof of adultery. There being a 
presumption of innocence, burden to prove adultery is on person alleging. 
That the wife was habituated to sexual intercourse, cannot be inferred from 
circumstances based on medical evidznce and on the fact that marriage lasted 
only one day. The principle that wife had strong inclination as well as oppor- 
tunity for sexual intercourse with strangers cannot be applied to such a case.” 
In a case of adultery direct proof is difficult to get and one has to rely on 
circumstantial evidence as to non-Aaccess, birth ofa child and confessions and 
admissions of the parties in relation thereto. The best evidence of condona- 
tion of adulterous conduct is the continuance or resumption of sexual relation 
by the parties after one has discovered the misconduct of the other party. 
Question of condonation is one of fact.“ Ordinarily evidence of adultery 
should be independent of wife’s admission particularly when such evidence of 
admission is open to exception and cannot be believed in the light of surround- 
ing circumstances. The single act of adultery by itself would not amount to 
ds living in adultery’. A continuous course of adulterous life till the filing of 
the petition must be proved beyond reasonable doubt.” If a husband proves 
beyond reasonable doubt that his wife has been seen absenting herself from his 
house for a long tims and has been seen in the company of a total stranger to 
his family and that no reasonable explanation is given by her or that she has 
given false explanation for her having been seen in the company of that stranger 
at different places, or in a room it will give rise to a reasonabie inference that 
she has contracted illicit connection with that man and has been living in 
adultery. The standard of proof required in such a case is similar to the one 
in a criminal case. The evidence must be independent, disinterested, cogent, 
reliable and worthy of credit.” In a petition for divorce, prior decree for 
judicial separation is not necessary.’ One or two isolated acts of adultery are 
not sufficient to grant decree of divorce but is a ground for granting judicial 
separation.” 
There is no provision under the Hindu Marriage Act orthe rules framed 
thereunder or in the C.P.C. or Evidence Act or any other law which would 
show any power in the Court to compel any party to undergo medical examina- 
tion. Where a party refuses to submit to a medical examination in a case 
where the whole case dspends on the state of his mind and body, it will be open 
to the Court to draw an adverse inference or presumption against the recalcit- 
rant party.” No evidence could be given by party against an admission incor- 
= TE a a aa 


a 


1. (1971) 1 APLI 230. 
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Special Marriage Act, 1954, or the Hindu Marriage Act, 1955, requires Court’ 


Fee Stamp of Rs. 37.50, provided that where in addition to divorce” damages’ 


a sa LES-A: Alternate relief in divorce proceedings.—In any’ 
proceeding under this Act, on a petition for dissolution of 
marriage by a decree of divorce, except in so far as the petition is, 
founded on the grounds mentioned in clauses (ii); (vi) and (vii)of 
sub-section (1) of Section 13, the court may, if it considers it just 
so to do having regard to the circumstances of the case, pass’ 
instead a decree for judicial separation, ] 


£ 


Comments 
six Im cases where divorce is Sought on the grounds of the respondent 
having ceased tobe a Hindu by Conversion or having renounced the world! 
by-cntering a religious order or of his not being heard of for seven years Or 
moze the, Court is not vested with any discretionary power. In other cases‘it 
can grant judicial separation. 


A petition for divorce by husband on the ground of desertion when 
husband wa matr ; 


t s fully guilty of mal-treatment no Matrimonial misconduct is 
attributabie even remotely to the wifi I 


€ and Section 13-A is not attracted.‘ 
= Sh cats ae ere AA 
Smt. Shakuntla Tandan v, Sardari Lal Tandan, AYR 1972 Punj 29. 
Smt. Pushpa Devi v. Radheshyam, ATR 1972 Raj 260. 
Secon 13-A inserted by the Marriage Laws (Amendment) Acts 


so OS 


Angrez Kadur v. Baldev Singh, AIR 1989 P & H 339 at p. 342 £ (1982) 
2D ; J (Civi i Marriage 
Given G 963 1932 Cat y ICONO WE ET: LTY) 
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-1[13-B. > Divorce. by mutual, consent. — (1) Subject to „the 
provisions of this Acta petition for dissolution of marriage by a 
„decree of divorce may be presented to the district court by both 
the parties to a marriage together, whether such marriage was 
solemnized before or after the commencement of the Marriage 
“Laws (Amendment)Act, 1976, on the ground that they have been 
living separately for a, period of one year or more, that they have 
not been able to live together and that they heve . mutually agreed 
that the marriage should be dissolved. ee ic a 


(2).On the motion of both the parties made not earlier than 
six months after the date of the presentation .of petition’ referred 
to in sub-section (1) and not later than eighteen months after the 

said.date, if the petition is not withdrawn in, the meantime, 
the court shall, on being satisfied, after hearing the parties and 
after making such inquiry as it thinks fit, that a marriage has 
been, solemnized and that the averments in the petition ‘are true, 
‘pass a: decree of divorce declaring the marriage to be dissolved 
“with effect from the date of the décree.] 


Comments 


< Section 13-B is based on the concept of a broken-down marriage. It 
is impossible to apply the provisions of Section 23 (1) (a) to a proceeding 
in which relief is claimed under Section 13 (I-A) or Section 13-B.*. It 
makes provision for divorce by mutual consent. On a joint petition by the 


more, that they have not been able to live together, and that they have 


` 


nothing more to be proved in addition to that laid down in Section 13-B. The 
view that a ground which existed earlier, in addition to that contained in 
Section 13-B should also be proved would result in nullifying the very object 
of providing this new ground of divorce by insertion of Section 13-B. Adding 
any further requirement to that provided in Section 13-B is not even a 
reasonable and practical construction of the provision apart from being 
contrary to its clear meaning.” Where divorce is sought by mutual consent 
under Section 13-B, the Court has to satisfy itself under Section 23 (1) (b) 
that such consent has not been procured by force, ‘fraud or undue influence. 
During the pendency of appeal if both parties. submit compromise ‘application 
agreeing to dissolution of marriage, compromise 1S neither unlawful 
nor’ the result of. collusion between the parties.” The’ Court’cdn ‘dissolve 


Ee... 


1. . Section 13-B inserted by the Marriage Laws (Amendment) ‘Act, 1976. 

2, Bimla.Devi v, Singh Raj, AIR 1977 P & H 167 p. 177, (FB). 
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the marriage by.agreement of the parties, even if none of the grounds on 
which Court can dissolve marriage exist.1 

14, No petition for divorce to be presented within 
one year of marriage. —(1) Notwithstanding anything contained 
in this Act, it shall not be competent for any court to entertain 
any petition for dissolution of a marriage by a decree of 
divorce, *[unless at the date of the presentation of the petition 
one year has elapsed] since the date of the marriage : 


Provided that the Court may, upon application made to it 
in accordance with such rules as may be made by the High Court 
in that behalf, allow a petition to be presented *[before one year 
has _ elapsed] since the date of the marriage on the ground that the 
case is one of exceptional hardship to the petitioner or of excep- 
tional depravity on the part of the respondent, but, if it appears 
tothe Court at the hearing of the petition that the petitioner 
obtained leave to present the petition by any misrepresentation 
or concealment of the nature of the case, the court may, if it 


the said one year upon the same or substantially the same facts 
as those alleged in support of the petition so dismissed. 


(2) In disposing of any application under this section for 
leave to present a petition for divorce before the *[expairation 


on between the parties before the 2 [expiration of the said one 
ear], 


SYNOPSIS 
1. Object and scope of. 
2. Proviso to sub-section (1). 
3. Case of exceptional hardship. 
4. Cases of exceptional depravity. 
5. Premature Presentation of the petition. 


1. Object and scope of.—Section 14 provi icti bi 
; : Provides restrictions presumably 
„ designed to prevent hasty recourse to legal proceedings before the parties 

have made a Teal effort to save their marriage from disaster. It is grounded 
“on public policy because marriage is the very foundation of civil society, and 
—— 


1, Indrawal v, Radhe Raman, AIR 1981 All 151 at p, 152, 
2 Subs, by the Marriage Laws (Amendment) Act 


ndirent) Act, 1976, 
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“no part of the laws and institutions of a country can be of moral vital impor- - 
tance to its sub jects than those which regulate the manner and the conditions 
of forming and if necessary of dissolving the marriage contract.1 


2. Proviso to sub-section (1).—The proviso enables the Court in such. 
cases to entertain a petition for a decree of divorce before the statutory 
period has expired. The procedure relating to the application for special 
leave to present such petition is to be regulated by the rules as may be made- 
by the High Court in that behalf. Rules have been framed by various High 
Courts relating to the application for special leave under the section and 
service for order granting leave ex-parte and the procedure to be followed 
thereafter if the respondent desires to contest the petition for divorce on the 
ground that leave for filing the petition has been erroneously granted or 
improperly obtained. The proviso also lays down in fact that if it appears | 
to the Court at the hearing of the petition, where leave had been granted 
and not revoked, that leave had been obtained by misrepresentation or con- 
cealment of the true nature of the case and the Court is satisfied that the- 
ground for relief exists the Court may although it passes a decree for divorce 
suspend the operation of the decree by adding, a condition that it shall not 
operate after the expiry of three years fromthe date of marriage. It is not, 
however, incumbent on the Court to pass a decree suspending its operation 
and the Court may in its discretion dismiss altogether the petition for divorce. 


_ Inthe latter case a petition may be brought on the same grounds after ; 
the, expiration ofthe period laid down in the section. The period of three 
years has been reduced to one year by Section 9 of Act No. 68 of 1976. 


3. Case of. exceptional hardship.—What is exceptional hardship or 
depravity has not been defined in the Act, because that must depend upon_ 
the facts of each case. Ifin additionto one of the grounds. mentioned in 
Section 13 for divorce there arc other aggravating circumstances such as 
cruelty or „where there are more than one ground for divorce, as for 
instance, adultery and conversion, cruelty and venereal disease, renunciation. 
of the world and absence of means of maintenance, they will be cases of ex- 
ceptional hardship under whick no spouse can reasonably be expected to put 
up with his. or her lot any longer.” Other cases can easily be imagined of. 
such exceptional hardship. For instance, if a husband coerces the wife to 
sexual intercourse with another abhorrent to her sentiments of moratity or if | 
the husband is such a confirmed and chronic addict to drink and narcotics. 
that, he creates a hell in the home as a matter of daily routine making the, 
wife’s position in the home absolutely impossible and has been at the same 
time living in adultery with another woman or if the husband has been 
incurably of unsound mind for the requisite period and is subject to frequent — 
fits of violence making it extremely risky for the wife to continue to live with. 
him, an exception can be made for entertaining the petition before the statutory 
Period. ; sai 

In Parvati Rao v. Pandurang,? it was held that a petition filed before 
the’expiry of the prescribed period from the date of marriage on the ground” 


1. Meganatha v. Sushila, ATR 1957 Mad 423. 
2. Veena Kumari v. Prem Kumar, 1972.Cur LJ 93). 
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iti wife was being mercilessly beaten by the husband for 
little 5 a eae could be entertained and ordered when that ground is made 
out, as that circumstance would well bring the case within the proviso to 
Section 14 (1). Two petitions need not be filed for two reliefs under Section 10 
(1) and 13 of the Act in view of the rules framed thereunder. The Act does 
not disturb the position which a customary divorce occupied pefore the enact. 
ment of the Act. In the matter of divorce according to custom, It is not 
necessary for the parties to have again to go before the Court under Section 10 
or 13 of the Act and obtain sanction ofthe Court, in order that divorce for 
dissolution may be rendered valid.* Ordinarily lexicon meanings of exceptional’, 
‘hardship’ and ‘depravity’ skould be taken into consideration.* Section 14 
was enacted to discourage young spouses from taking recourse to legal 
proceedings in frivolous and irresponsible manner. The substance of allegations 
both in original and amended petitions being same, amendment Should be 
allowed.“ The Hindu Marriage and Divorce Rules, 1955 (Bom. High Court) 
are applicable to cases {dealt with by Gujarat Court by virtue of Section 88, 
Bombay Reorganisation Act (1960) read with clause 4 of Adaptation of the 
Laws (State and Concurrent Subjects) Order, 1960.° 


4. Cases of exceptional depravity.—The depravity contemplated has 
reference to the morality or other conduct of the respondent—the respondent 
may be the husband or the wife. Ifit is the husband any conduct on his part 
which is so abhorrent that it will rouse both repulsion and indignation as for 
instance, his having intercourse with the servants of the house or his bringing 
a lewd woman into his bed chamber or masturbating in the presence of the 
wife or indulging in sodomy or bestiality to the disgust of the petitioner, will 
all be cases of exceptional depravity of the husband. Similar circumstances 
of conduct and life can be imagined in the case of a woman also. Whether 
in any particular case the Court will come to the conclusion that a case of 
exceptional depravity has been made out or not will depend upon the nature 
of the misconduct and the frequency with which it is indulged in and the 
animus to inflict pain and misery upon the other spouse by such depraved 
conduct. In Meganatha v. Sushila,’ the Scope of the enquiry before the 
Court in the matter of admitting a main petition before the prescribed time 
on the ground of exceptional hardship or depravity was pointed out. It is 
for the judge who hears the application to say whether in the circumstances & 


prima facie case of exceptional hardship or depravity has been made out. In - 


deciding this point, he is not expected to try the main Petition in advance. He 
has merely to decide whether the allegations made in the affidavit or the 
application are such that if proved they would amount to exceptional hardship 
or depravity, Having found that there isa prima facie case, it is for him to 
say whether in the exercise of his discretion he will grant leave for the petition 
to be filed. It is immaterial that the evidence sutsequently given at the 
hearing of the petition does not support the allegation of cxceptional hardship 
or depravity, though ifit appears that leave to tilc the petition was obtained 
by any misrepresentation or concealment of the nature of the case, the trial 
Judge may if he pronounces a decree init order that it shall not be made 
absolute until after the expiration of three years from the date of the marriage, 


1. AIR 1961 AP 122, = ee 
2. (1963) Mad LJ (Cr) 212, 

3, Meganatha v. Sushila, AIR 1957 Mad 423. 

4. Sawita Devi v,.Pran Wath, AIR 1967 J & K 89, 
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or he may dismiss the petition without prejudice to any petition that may be 
brought after the expiration of the three years. The following general 
principles may be laid down for guidance in considering what would be 
treated as exceptional hardship or depravity.* Per Denning, L. J.— 


(a) adultery with one person is not exceptional depravity ; 

(b) adultery aggravated by desertion in favour of another woman or 
cruelty to the wife would constitute exceptional hardship to the 
wife ; 

(c) wife having a child by adultery ; 

(d) husband committing adultery soon after marriage ; 

(e) husband’s adultery promiscousiy with other women ; 

(f) adultery with the wife’s sister or servant in the house ; 


(g) cruelty coupled with aggravating circumstances such as drunkenness 
and neglect. 


Where a person married a girl and immediately drove her on to 
prostitution and profited by her immoral earnings, it would be a case of 
exceptional depravity.* 


5, Premature presentation of the petition.—Application seeking leave 
to ipresent petition for divorce before expiration ofone year of marriage— 
Grounds of exceptional hardship though made out would not entitle for it as 
one year pericd is provided for reconciliation.” A petition for divorce filed 
before the expiry of the period mentioned in Section 14 (1) has to be accom- 
panied by another petition for pzrmission to file it before the said prescribed 
time. The latter petition must disclose all the facts fully and frankly. No 
doubt in such a petition for permission for entertaining the main petition for 
divorce before the time prescribed, notice must go to the respondent, and if on 
such notice the respondent appears and shows cause why the petition for pre- 
mature reception of the main petition should not have been entertained on 
account of the misrepresentation or concealment of the nature the case, the 
Court has discretion either to pronounce a decree and makeit a condition 
that it shall not be operative until after the expiry ofone year from the date 
of the marriage or it may dismiss the petition. Such a dismissal should not 
prejudice any fresh petition being filed after the expiry of one year from the 
date of the marriage upon the same or substantially the same facts as those 
alleged in support of the dismissed petition. It is for the Court to say whether 
in the circumstances of evidence before it, a prima facie case is made out.‘ 
An appellate Court will not interfere with the trial judge’s discretion unless 
the latter had proceeded on a wrong principle of law or ignored a material 
consideration or gross injustice has been caused.” The question of leave is 
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4. Winter v. Winter, (1944) P. 72, 74. 
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i inly on the basis of the averments made in the affidavit filed’in 
a vate a for leave. Affidavits if any filed in opposition may 
also be considered by the Court.* 


15. Divorced persons when may marry again.— When 
a marriage has been dissolved by a decree of divorce and either 
there is no right of appeal against the decree or, if there is such 
a right of appeal, the time for appealing has expired without an 
appeal having been presented, or an appeal has been presented 
but has been dismissed, it shall be lawful for either party to the 
marriage to marry again. 


[eee] 
SYNOPSIS 


1. General. 
2. Remarriage. 


1. General.—The section forms an integral part of a divorce pro- 
ceeding by which both parties become free and are released to contracta 


fresh marriage.* Section 15 is not applicable to a decree of nullity under 
Section 12.‘ 


being preferred or where any app-al is preferred after it has been dismissed. 
The result of the deletion of the former Proviso to the section which declared 
= eae 
1, Winter v. Winter, supra ; Simpson v. Simpson, (1954) 2 Ail ER 546. 
2. Proviso omitted by Act No. 68 of 1976, Section 16. © 
3. Warter v. Warter, (1890) LR 15 PD 152. 
4, Pramod Sharma v. Radha, AIR 1976 P & H 355 
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that it shall not be lawful for the parties to marry again'unless at least one 
year had elapsed from the date of the decree in the Court of first instance by 
the Marriage Laws (Amendment) Act, 1976, is that now the parties can 
contract marriage soon thereafter, provided f course the period of appeal 
had expired. Though the section does not in terms apply to an application 
for special leave to appeal to the Supreme Court, the successful party in the 
High Court who had obtained a decree for dissolution of marriage cannot be 
marrying again immediately after the High Court’s decree deprive the losing 
party of the chance of preferring an application for special leave to appeal.t A 
decree of dissolution of marriage concerns the status of the parties and 
operated as a judgment in rem,” and unless vacated according to law will 
not abate.* The amendment of Section 15 by the Marriage Laws Amendment 
Act LXVIII of 1976 had been made to take retrospective effect in the sense 
that it is applicable to all pending proceedings and those proceedings are to 
be decided as per the amended provisions. Hence Section 15 will have to be 
read as if there is no proviso.“ So where after dissolution of his marriage, 
“the first plaintiff had married another woman within one year from the date of 
the dissolution, such marriage was legal and valid." 


2. Remarriage.—The Supreme Court had held in Lila Gupta v. Laxmi 
Narain,® that the former proviso to Section 15 was directory in nature and 
therefore a marriage effected in violation of the time period specified therein 
is not void. In regard however to the validity of a fresh marriage contracted 
after divorce decree before the expiry of the period of limitation for present- 
ing an appeal or where an appeal had been presented during the pendency 
of that appeal, it has been held under the comparable provisions of Section.57 
of the Indian Divorce Act, 1869, that sucha marriage is void.’ Neither this 
section nor the previous Section 14 will apply to a case either of judicial 
separation petition under Section 10 or nullity of marriage petition under 
Section 11 or voidable marriage petition under Section 12. This section 
applies only to petitions filed for dissolution of the marriage by a decree of 
divorce whether under Section 13 or under the proviso to Section 14. A 
decree granting divorce or dismissing the petition for divorce is appealable. 
The ru'e does not touch a decree for judicial separation because in case of 
such a relief marriage continues to subsist and no question of remarriage can 
arise. Mere severance of all connections with the spouse and allowing it to 
remarry cannot amount to divorce. Marriage between them still subsists and 
Section 15 is not attracted.* A decree of nullity in favour of wife under Section 
. 12 and the husband preferring appeal against the same, whereas the wife 
contracted remarriage during the pendency of appeal, appeal becomes 


1. Chandra Mohini v. Avinash Prasad, AIR 1967 SC 581. 
92. Siddiah v. Penchalamma, AIR 1968 AP 158. 
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7. See Warter v. Warter, (1890) 15 PD 152; Battie v. Brown, AIR 1976 
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infructuous and Section 15is not attracted.* This Section nowhere over. 
rides even by implication. Section 28 which confers a right of appeal against 
any decree passed under the Act.* Section 15 has no application to a decree 
‘of nullity under Section 12.* 


‘[16. Legitimacy of children of void and voidable 
marriiges.—(1) Notwithstanding that a marriage is null and 
void under Section 11, any child of such marriage who would 
have been legitimate if the marriage had been valid, shall be 
legitimate, whether such child is born before or after the 
commencement of the Marriage Laws (Amendment) Act, 1976 
(68 of 1976), and whether or not a decree of nullity is granted 
in respect of that marriage under this Act and whether or not 


the marriage is held to be void otherwise than on a petition under 
this Act, 


_, (2) Where a decree of nullity is granted in respect of a 
voidable marriage under Section 12, any child begotten or con- 
ceived before the decree is made, who would have been the 
legitimate child of the parties to the marriage if at the date of 
the decree it had been dissolved instead of being annulled, shall 


be deemed to be their legitimate child notwithstanding the decree 
of nullity. 


(3) Nothing contained in sub-section (1) or sub-section (2) 
shall be construed as conferri i 


» any rights in or to the property of an person, 
other than the parents, in any case where, ee A 


SYNOPSIS 


1. Case-law prior to substitution by Act 68 of 1976. 
2. Scope after substitution of Section 16 by Act No. 68 of 1976. 


1. Case-law prior to substituti es ild be- 
gotten or conceived before th ion by Act 68 of 1976.—A chi 


í e decree of nu'lity of marriage under Section 11 
or 12 of this Act, shall not be eligible to auy rights in or to the property 0 
any person, other than the parents, 1. e., such a child can inherit its parent's 
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72 Punj LR 503 MP 194 (DB) : ( 
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property. Children born of void marriage cannot be deemed legitimate where 
a decree of nullity has not been obtained. Where the statute defines the 
limits for the purpose of the grant of benefit of legitimacy to children born of 
void and voidable marriages in a particular way, the Courts are bound to 
give effect to such limitation without travelling outside those limits on a 
presumed intention of Legislature. After the death of one of the Spouses, a 
decree of nullity cannot be obtained. On the other hand, in the case ofa 
marriage which is ipso jure void under Section 11, ina collateral dispute 
relating to the succession to the property between the heirs of the parties to 

the marriage, an ordinary civil court other than a matrimonial court can 

give a decision that the marriage was a void one but without passing a 

decree of nullity of the marriage. In such a case, Section 16 cannot be 

applied ; the children will not get the benefit of legitimacy, and will also loose 

the right to share in the property of their parents. What renders the marriage 

invalid is a statutory bar, and there can be no estoppel against it.” A 

marriage declared void in procedure under Section 9 is not governed by 

Section 16 of the Act. The custody ofsucha child is to be with the mother 

and it is an illegitimate child.® 


The question whether the child born of new wedlock would become 
legitimate or not need not be considered as Section 16 of the Act may come 
to the aid of the new child.“ Children of void or voidable marriage are 
legitimate until a decree of nullity or of annulment is passed by a Court.’ 
While a child born of a void marriage is deemed to be legitimate under Sec- 
tion 16, if a decree of nullity has been granted under Section 11 or Section 12, 
it is not deemed legitimate if no such decree has been granted. Even where 
athird party successfully challenges the validity of such a marriage in other 
proceedings on the ground that it is void by the operation of Section 11, the 
children of such marriage would still not be deemed legitimate.°® 


2. Scope after substitution of Section 16 by Act No. 68 of 1976.— 
This section states the legitimacy of children of vuid and voidable marriages. 
Sub-section (1) provides for the legitimacy of a child of a void marriage 
whether the child had been born before or after the commencement of the 
Marriage Laws (Amendment) Act, 1976, and whether or not a decree of 
nullity is granted in respect of the marriage under this Act and whether or not 
the marriage is held to be void otherwise than on a petition under this Act. 
As regards the issue of voidable marriage, sub-section (2) states that where 
a decree of nullity is granted, any child who would have been the legitimate 
child of the parties to the marriage ifatthe date of the decree it had been 
dissolved, instead of being annulled is to be deemed their legitimate child 
despite the decree of nullity. Under sub-section (3) any child of a marriage 
declared to be null and void or is annulled bya decree of nullity will not 
have any rights in or to the property of any person other than the parents in 
any case where but for Section 16 such child would have been incapable of 
Possessing or ‘acquiring any such rights by reason of his or her not being the 
legitimate child of its parents. According to the Bombay High Court a son 
born of a void marriage is not entitled to share in property of which his 
kanan dananipun aana ff aana a aaaaganaiatap aa anganan naanin gana di 
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as a-coparcener in a partition suit filed by the first with and her 
lectins oat The children of void marriages were, only under certain 
circumstances, treated as legitimate under Legitimacy Act, 1959. 


Children born of a marriage which is null and void are not illegitimate, 
Such children are covered by the expression son and daughter in Class T ofthe 
Schedule under Section 8 of Hindu Succession Act and will succeed as heirs to 
the property of parents.” 


17, Punishment of bigamy.—Any marriage „between 
two Hindus solemnized after the commencement of this Act is 


void if at the date of such marriage either party hada husband: 


or wife living; and the provisions of Sections 494 and 495 
of the Indian Penal Code (45 of 1860) shall apply accordingly. 


SYNOPSIS 
1. General. 
2. Marriage, not solemnized with proper ceremonies, is punishable. 


contravention of cl 


to the parties to the marriage in violation of clauses (iii), (iv), (v) and (vi): 


of’ Section 5. To attract the Provisions of Section 17, the marriage shou 


because ofthe provisions of S 
prosecution under Section 494, 


declaration under Section 17 of this Act of the voidness of the second” 


marriage,’ 


2. Marriage, not solemnized with proper ceremonies, is punishable.—.: 


Unless.the marriage is “celebrated or pe 


» s rformed with proper ceremonies an 
due form”, it cannot be 


said to be “solemnized”. It is therefore, essential, 


for. the. purpose of Section 17 of the ‘Act, that the marriage to which Section ` 


494, Indian Penal Cod 
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should have been celebrated with proper ceremonies and in due form.+ 
Merely going through certain ceremonies with the intention that the parties 
should be taken to married will not make the ceremonies prescribed by law or 
approved by any established custom. The words “whoever marries” must 
mean whoever validly marries and if the marriage is not a valid one accord- 
ing to the custom of the parties, no question of its being ,void by reason of 
its taking place during the life time of the husband or wife of the person 
marrying can arise. Where from the time of marriage the parties thereto 
have been received and recognised as man and wife a presumption or valid 
marriage between them arises and such presumption covers the question as 
to the performance of the requisite ceremonies of a valid marriage also.® 
Where either the earlier marriage or the subsequent marriage has not been 


duly “‘solemnised” no question of bigamy can arise.“ 


In Thokchan v. Baruniton,® it was held that where in a particular commu- 
nity it was very easy to get a divorce under the custom of the community and 
a husband marries again without getting the first marriage dissolved by the 
customary divorce, the offence of bigamy is to be punished lightly considering 
the offence only as a technical one. A Hindu husband marrying with a Christian, 
the first Hindu wife being alive is punishable under Section 494, I.P.C, 
read with Section 17 of the Act. The argument advanced by the counsel for 
the husband that the alleged marriage is-not between two Hindus and as such 
Section 494 and 495, 1.P.C. are not applicable does not.hold good and cannot be 
accepted. It would amount to this that a Hindu husband or wife would be 
able to take a second wife or husband professing a different religion without 
exposing him or her to liability imposed by the section. That could not 
obviously be the intention of the Legislation’ In a marriage between the 
parties who are Brahmins there was’ no direct evidence relating to this 7th 
step i. e. Saptapadi: Ma riage cannot be treated void ab initio,” The absence 
of proof about the second marriage which is void by reason of its having taken 
place with discripant ceremonies no ofience of bigamy is committed under 
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Section 494, I.P.C.* When the form of marriage is not Opposed to custo 


of community or caste of Parties, the presumption is that the ma E 


of the law, which under Section 17 of the Act is made punishable u 
494, Penal Code. The fact that the custom of plural marria 


i ) , The prosecution under Section 494 of the Penal Code 
1s to be in the Court having jurisdiction over the second marriage.® 


18. Punishment for contravention of certain other 
conditions for a Hindu marriage.—Every person who procures 
a marriage of himself or herself to be solemnized under 
this Act Im contravention of the conditions Specified in clauses 
(iii), (iv) [and (v)] of Section 5 shall be punishable— 


(a) in the case of a contravention of the condition specified 
in clause (iii) of Section 9, with simple imprisonment 
waich may extend to fifteen days, or with fine 


pak may extend to one thousand rupees, or with 
oth ; 
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(b) in the case of a contravention of the condition speci- 
fied in clause (iv) or clause (v) of Section 5, with 
simple imprisonment which may extend to one 
month, or with fine which may extend to one 
thousand rupees, or with both *[* * *] | 


(c) *[* * *] 
COMMENTS 


_ _ This section provides that every person who procures a marriage of 
himself or herself to be solemnized under this Act in contravention of the 
conditions specitied in clauses (iii), (iv), (v) and (vi) of Section 5 is punishable. 
The Court which can try an offence under Section 18 is the Court indicated in 
the Criminal Procedure Code.* A further question also deserves considera- 
tion, namely, whether the parents, the purchit and others who have helped or 
otherwise encouraged the aliance violative of any of the clauses mentioned 
hereof Section 5, will also be liable as abettors of the offence under the abet- 
ment sections of the Penal Code. The answer appears to be in the affirmative. 
See the commentaries under Section 5. Marriage of bridegroom below 18 and/ 
or bride below 15 years is void ab initio,“ 


Jurisdiction and Procedure 
119, Court to which petition shall be presented.— 
Every petition under this Act shall be presented to the district 
court within the local limits of whose ordinary original civil 
jurisdiction— 
(i) the marriage was solemnized, or 
(ii) the respondent, at the time of the presentation of the 
petition, resides, or 
(iii) the parties to the marriage last resided together, or 
(iv) the petitioner is residing at the time of the presen- 
tation of the petition, in a case where the 
respondent is, at that time, residing outside the 
territories to which this Act extends, or has not been 
heard of as being alive fora period of seven years 
or more by those persons who would naturally have 
heard of him if he were alive.] 


SYNOPSIS 
1, Jurisdiction. 
2. Residence. 
3. Temporary residence. 
1. Omitted by Act 2 of 1978. 
2. Cl. (c) omitted by Act 2 of 1978, Original Cl. (c) ran as follows : 


<in the case of a contravention of the conditions specified in 
clause (vi) of Section 5, with fine which may extend to one thousand 


rupees.” 
Ramakrishna v. Bhaskaran, AIR 1960 Ker 234. 


AIR 1975 Andh Pra 193. | 
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1. Jurisdiction. This section sets out rules relating to jurisdiction Of the 


ceeding under the Hindu Marriage Act,} 
eee fider this Act shall be presented to the District Court.? The 
jurisdiction of the other ordinary Civil Courts like the Muusif’s Court and the 
Subordinate Judge’s Court is excluded regarding taking cognisance of a 
: petition under the Act.” The District Court here means a City Civil Court 
where there is one and in any other area the principal Civil Court of original 
jurisdiction including any other Civil Court which may be specified by the State 
Government by notification in the Official Gazette as having jurisdiction in 
respect of the matters dealt with in this Act.“ Under c:ause (i) the forum can 
be the District Court within the local limits of Whose ordinary original civil 
jurisdiction the marriage was solemnised ; under ciauses (ii) and (iii) it can be 
the District Court within the local limits of whose jurisdiction the respondent 
spouse is residing at the time of the Preseniatiun of the petition or both tha 


the later part as to jurisdiction as not mandatory but a provision conferring 
jurisdiction." A suit for restitution of conjugal rights was tried by Munsif. 


Civil Court without any qualification that the matter Should be within the beg 
niary limits of its jurisdiction,® The consideration involved as to juried 
is to be seen with reference to the context and purpose of statute and the duty 
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of the Court is to grant remedy and not to abdicate its jurisdiction.* In a 
petition for divorce on the basis of Court’s earlier decree ior judicial separation 
objection as to the validity of decree for judicial separation on the ground of 
lack of territorial jurisdiction was raised. It was held that the objection could 
not been entertained in divorce proceedings.* The District Court hears peti- 
tions under the Act asa Court and not as a persona designata.* The only 
Court that has jurisdiction under this section is the District Court and not any 
Subordinate Court unless it has been empowered in that behalf by a notification 
in the Official Gazette by the local Government.* 


Where the requirement of this section with reference to the jurisdiction of 
the Court in which the petition should be filed cannot be satisfied, Section 20 of 
the Civil Procedure Code, will apply and the petition can be entertained by the 
Court within whose jurisdiction the defendant resides or the cause of action is 
said to arise.* Failure to raise an objection to the jurisdiction does not turn 
the Court into a legally consisted one if otherwise it does not passes requisite 
jurisdiction.® By reason of Section 29(2) of the Act proceedings for dissolution 
of marriage under Travancore Nair Act can be taken before Munsiff and not 
in District Court.” Section 19 applies only. to petitioner under the Act. 
Petition under Section 5 of Travancore Bzhava Act (L1 of 1100) is not and 
cannot be deemed to be a petition under Hindu Marriage Act.” ‘Matrimonial 
Suit’ filed under the Act by describing the petition asa plaint can be treated as 
petition under the Act.” The appeal against to Single Judge of High Court— 
further appeal under clause 10 of Letters Patent is maintainable.t° The words 
‘every petition under this Act’ occurring in Section 19 have reference to the 
petitions under Sections 9 to 13 of the Act. Ths Act does not make any provi- 
sion for the grant of relief to a spouse interested in getting a declaration that he 
or she, has already obtained dissolution of marriage according to custom OF 
usage of the community panchayat and that the said dissolution is valid and 
binding on the two spouses. Similarly there is no provision in the Act, to 
enable a spouse, against whom a petition is filed by the other spouse, under 
any of the Sections 9 to 13, to raise a plea in defence that he or she has already 
obtained dissolution of the marriage from the community panchayat or the like 
according to custom governing the parties, and that, therefore, the marriage is 
no longer, subsisting. It must, therefore, be held that the Act which deals with 
certain matrimonial disputes among the Hindus does not make any provision 
for adjudication of a claim or defence, that the marriage between the contend- 
ing parties already stands dissolved by virtue of the decision of a private forum 
like the panchayat of the tribe, community, group or family, as the case may 
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be. Such adjudication can be obtained only from the Civil Court 
the matrim nial Court under the Act,” and not from 


2. Residence.—The expression ‘residence’ ‘does not take in mere] 
casual or temporary visits,® ‘and denotes living in a Place with the idea of 
making it a place for living for an indefinite duration for the time being.® ja 
Webster’s dictionary “to reside” is defined as meaning to “‘dwel| perma; 5 
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Residence does not imply that the parties must have a house of their 
own. It is sufficient to ascertain the place where both the parties lived 
together. The words “reside” and “‘last resided together’ would not include 
casual visits without intention to reside.* For purposes of conterring 
jurisdiction the parties need not have the intention to reside together 
permanently.” Where the marriage was solemnised at Delhi and the parties 
last resided together at Chandigarh, the Court at Chandigarh will have 
jurisdiction apart from the Delhi Court." So also cas:s may arise wnere a 
man has two homes and both the husband and wife may be livingin one home 
for some time and in the other for some other time. Insuch a case, both the 
places may be considered as places where they last resided together. The word 
“together” governs the immediately preceding words “‘last resided’”’and not the 
word “‘reside’.® What is contemplated under this section is a petition for relief 
like restitution of conjugal rights, judicial separation, divorce, etc., and nota 
criminal complaint for an offence under Section 494 or 495, Indian Penal Code, 
and a wife can therefore prosecute her husband for bigamy in the Magistrate’s 
Court even after this Act had come into force.” So also a right to maintenance 
claimable by a wife during the subsistence of the marriage can be agitated in 
a suit before the ordinary Civil Court of the land under Section 9 of the Civil 
Procedure Code without praying for any of the reliefs mentioned in the Hindu 
Marriage Act and Section 19 of this Act is no bar to such a suit.” In 
Lalitamma v. Karnan,® it was held that where a husband lived in his father-in- 
law’s place for some time to consummate his marriage with his wife he could 
be considered to have lived in that place forthe purpose of residence under 
Section 19 of the Act. 


The context of C!. (ii) of Section 19 that the words ‘resides’ must mean 
the actual place of residence and not a legal or constructive residence. | It 
certainly does not connote the place of origin. The word ‘resides’ is flexible 
one and has many shades of meaning, but it must take its colour and contact 
from the context in which it appears and cannot be read in isolation. Where 
the parties to marriage who originaily belonged to a village within the 
territorial jurisdiction of District Judge, Almora got married at New Delhi and 
the wife resided with her uncle in Delhi ever since the marriage and the husband 
also was a resident of Delhi being employed there the petition for nullity of 
marriage under Section 12 find by the husband in the Court of District Judge 
Almora on the “ground that the parties were residents of village within the 
territorial jurisdiction of that Court would not be maintainable as that 
District Judge, would have no jurisdiction to try the petition. The word 
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“reside” postulates the idea, if not of permanence, at least of some... degree 
of continuance. The expression does not take in mercly casual tamporary 
visits, and denotes living ina place with the idea of making it a place for 
living for an indefinite duration for the time being.” The last residence 
together need not be for the enjoyment of marital relationship as such. It 
is the factum of residence and not the purpose of residence, ie, 
marital ? 


3. Temporary residence.—Where a person has a fairly permanent 
residence at one place, he cannot be said to have a residence at another 
place where he merely goes fora temporary stay without the intention of 
remaining there.” In one case,“ where a Military Officer attached to aregiment 
at Veilore took leave and stayed in Madras in a rented house for some time 
and then returned to Vcllore, it was held that the latter place, namely, 
Vellore must be considered to be the place where he dwelt. It all depends 
upon the intention of the parties. In another case, a resident 
of Mysore which was his permanent place of residence went to Madras 
with his wife with the intention of staying there for several months, leaving 
the Mysore house in charge of his servants ; it was held:that he must be deemed 
to dwell in Madras. In the case of Government servants, they must be 
considered to be dwelling at the place where their service took them, even 
though they might have dwelling houses of their own in which their parents 
lived at another place, which they occasionally visited. Where the spouses 
have no, joint permanent home where they can reside together as might 
happen when both are permanently employed in different districts and the 
wife visited the husband’s place for short intervals, the husband’s place where 
they last resided together though for brief intervals would be the place where 
they “resided together”.® It is the factum of residence and not its purpose 


that is material.” The temporary residence of the parties is enough for 
the purpose of jurisdiction.® 


__29.. Contents and verification of petitions,—(1) Every 
petition presented under this Act shall state as distinctly as the 
nature of the case permits the facts on which the claim to relief 
is founded °[and except in a petition under Section 11, shall also 
state] that there is no collusion between the petitioner and the 
other party to the marriage, 


(2) The statements contained in every petition under this 
Act shall be verified by the petitioner or some other competent 
person in the manner required by law for the verification of 
plaints, and may, at the hearing, be referred to as evidence. 
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SYNOPSIS 
1. Contents of petition. 
2. Verified statements as evidence. 


1, Contents of petition.—This section is a procedural section and states 
the requirements as to the contents and verification of the petition for any 
relief under the Act. It deals with the petition for any of the reliefs claimed, 
whether by way of restitution of conjugal rights or judicial separation or nullity 
of marriage or divorce. The facts on which the relief is asked for have got to 
be distinctly stated, and there must also be a statement that there is no collusion 
between the petitioner and the other parties to the marriage. The tacts stated 
have got to be verified by the petitioner, and if the petitioner happens to be a 
minor, by his guardian or if he’ is a lunatic by a next friend or a person 
appointed in respect of his person by a Court of law. The verification should 
be in a manner required by law-for the verification of plaints. One: difference 
between the allegations in the plaint and the statements in the petition is that 
while the allegations in the plaint do not by themselves constitute evidence in 
the case, the verified statements in the petition can be referred to as evidence. 

This is spécially provided for under Section 20(2). The various High Courts 
have made rules under Section 21 “which would govern ‘the proceedings under 
this Act and in other respects the‘proceedings shall be regulated as far as may 
be by the Code of Civil Procedure. Besides, there are also provisions contained 
in this Act relating to such proceedings, as for instance, Section 22 for conduct- 
ing the proceedivgs in camera and prohibition of printing or publication of ‘the 
proceedings, Section 23 for the decree being passed -in' the proceedings or its 
refusal in the particular circumstances mentioned ‘therein, Section’ 24 dealing 

“with orders for maintenance pending the ` proceedings and also the costs thereof, 
Section 25 dealing with alimony and maintenance,-Section 26 regarding custody 
of minor children, Section 27 dealing with disposal of properties- which belong 

` jointly to both the spouses in any proceedings under this Act and “Section ‘29 
and 28 dealing with the enforcement of decrees and orders and- appeals: there- 
from. Section 39 (1) (i)-of the Marriage Laws (Amendment) Act, 1976, 
provides that pending petitions or proceedings shall be dealt with and decided as 
far as possible as if they had been instituted under the Act as‘amended in 1976. 
Under Section 39 (2) ‘in pending petitions ‘and proceedings, the Court should 

` give opportunity to the concerned parties to amend the ‘pleading in so faras 

such amendment is necessary to give effect to the provisions’ of Section 39 (1). 

2. Verified statements as evidence,—-The provision for referring to the 
statements in the verified petition as evidence is as already pointed out, a 
departure from the:known position obtaining in Civil Courts, | namely, that the 
statements in the plaint or other pleadings, though verified by the parties 
concerned, are not evidence, though they may be put in cross examination for 
contradiction of the evidence given by the party verifying. This however does 
not mean that the Court is bound to accept the statements in the petition with- 
out further evidence or corroboration. The expression used is “may be 
referred to in evidence” and not “shall be referred to in evidence”. This only 
means that there is a discretion in the Court in appropriate cases to act upon 
‘the statements contained in the petition and that no legal objection to such a 
procedure can be urged as fatal to the conclusions drawn. In Premchand Hira 
v. Bai Galal,* in regard to a similar provision in’ Section 47 of the Indian 
Divorce Act, it has been held'that the statements in the petition may be referred 
to as evidence at the time of hearing but the ordinary practice of the parties 
giving viva voce should invariably be followed in the absence of good reason to 


the contrary. : Sete 
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21. Application of Act V of 1908.—Subject to the other 
provisions contained in this Act and to such rules as the High 
Court may make in this behalf, all proceedings under this Act 
shall be regulated, as far as may be, by the Code of Civil Pro. 
cedure, 1908 (Act V of 1908). 


COMMENTS | 


The expression ““as far as may be” in the section merely means that all 
those provisions of the Civil Procedure Code shall apply to proceedings under 
the Act which are neither inconsistent with any of the provisions of the Act, nor 
contrary to its scheme or purpose. Under this section all the powers vested in 
a Civil Court under the Code vest in a Court trying a petition under the Act. 
The amplitude of such powers is restricted only to the extent it is otherwise 
provided by the Act or rules framed thereunder. There is no particular provi- 
Sion in the Act restricting the Court’s power to grant any relief other than the 
one specifically asked for in the petition if the facts and circumstances and the 
findings arrived at justify such grant. Nor is there any provision in the rules 
disabling a person from secking the several reliefs in the alternative. Hence a 
Court trying a petition for divorce is not precluded from granting a decree for 
judicial separation.» The words “as far as may be” in the section indicate 
that it is the procedure only that is to be regulated by the Code of Civil 
Procedure but not a substantive right like the right of appeal, The proceeding 
for divorce or any other relief under this Act being of a civil nature, it is but 
Correct that this section should provide that it should be regulated as far as may 
be by the Code of Civil Procedure. At the same time, the proceeding under 
this Act is of a sui generis character affecting in a sense not merely the parties 
to the marriage but the society at large, and naturally the procedure has got to 
be moulded with reference to this consideration, and therefore this section 
provides for rules being made by the High Court, which may override with 
reference to any respect, the procedure provided by the Code of Civil Proce- 
dure. The Court has jurisdiction to allow amendment of petition for divorce 
by adding for relief.” The Court has power under this section in a proceeding 
under the Hindu Marriage Act to apply the provisions of Order 1, Rule 10, 
Civil Procedure Code, to add a party.® There is however no provision in the 
Act whereby in a petition for divorce against the wife on the ground of adultery 
the husband can claim damages against the alleged adulterer.* The provisions 
of Order 23, Rule 3 of the Code, enjoining that the Court must pass a decree 
in accordance “With a compromise arrived at between the parties are not, 
however, applicable in view of the provisions of Section 23 (1) of the Act.” In 
Proceedings under the Hindu Marriage Act, the Court can exercise its inherent 
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owers under Section 151, Civil Procedure Code.* Where the right to con- 
tinue an appeal does not survive, the sole respondent in the matrimonial 
proceedings having died, then the appeal as a natural consequence must 
abate. The effect of such abatement wou i 
by the lower Court becomes conclusive as 

Milankumar,® it was held 


legal representatives.” In Smt. Anjula v. 

that the relief in matrimonial matters cannot be granted to the petitioner 
on the basis of his affidavit only. The amendment of the petition 
der 6 Rule 17 U. P. C. when the parties have already 
‘al Court and which has pronounced its judgment.‘ 
n are suits and decrees passed therein are appealable 
"Pp. C. and second appeal under Section 100 is competent.* 
under this section the provisions of C. C. P. are made 
dings under this Act and the rules made by the High 
Court. The interlocutory order is revisable and not appealable" The 
ex parte order for dissolution of marriage passed under Madras Hindu (Bigamy 
Prevention and Divorce) Act can be set aside under the provisions of C. P. C. 


s. 21] 


Section 21 of the Act. Section 141 C. P. C. 18 no, 
C. P.C.° The petition filed in the Court of Civil Judge notified as District 
eal is District Court and not 


Judge under Section 3, th: proper forum of app ] 
High Court.2° The right of appeal is a substantive right and is not a 


mere matter of procedur i 
ence to “any other law for the time © 


C. P. C. is applicable to proceedings un 


C. P. C. is no bar to apply procedure of C.P.C 
P. C. permit interrogatories being served to shorten the pro- 


longed course of interlocutory proceedings. 
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the course of proceedings under the Hindu Marriage Act, the order made Under 
itis to be followed by C.P.C.* The Court can pass a decree directing 
husband to return to wife her ornaments and other articles in view of Section 
21.” The order setting aside ex parte divorce decree is not appealable.® The 
application for issue of commission to examine Witnesses in divorce Proceeding 
where the. witnesses are close relatives of applicant, cannot be rejected under 
Order 26 Rule 4 C. P.C.* Section 11 C. P., C. res judicata is applicable to 
the proceeding.’ 


*(21-A. Power to transfer petitions in certain cases,— 
(1) Where— 


(a) a petition under this Act has been presented to a 
District Court having jurisdiction by a party toa 
marriage praying for a decree for judicial separation 
under Section 10 or for a decree of divorce under 
Section 13, and 


(b) another petition under this Act has been presented 
thereafter by the-other party to the marriage praying 
for a decree for judicial Separation under Section 10 
or for a decree of divorce under Section 13 on any 
ground, whether. in the same District Court or in a 
different District Court, in the same State or ina 
different State, 


| the petitions shall be dealt with as specified in sub-section (2). 
(2) In a case where sub-section (1) applies, — 


(a) if the petitions are presented to the same District 
Court, both the petitions shall be tried and heard 
together by that District Court ; 


(b) if the petitions are presented to different District 
urts, the petition presented later shall be transfer- 
ed to the District Court in which the earlier petition 
was presented and both the petitions shall be heard 
and disposed of together by the District Court in 
which the earlier petition was presented. 
(3) In a case where clause (b) of sub-section (2) applies, the 
court or the Government, as the case may be, competent: under 
the Code of Civil Procedure, 1908 to transfer any suit or proceed- 
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ing from the District Court in which the later petition has been 
presented to the District Court in which the earlier petition is 
pending, shall exercise its power to transfer such later petition as 
if it had been empowered so to do under the said Code. | 


COMMENTS 


, Section 21-A makes special provision for the transfer of certain proceed- 
ings under the Hindu Marriage Act,” By virtue of Section 21, Hindu Marriage 
Act, it is to be held that this special provision excludes the general provisions 
in the Code relating to transfer. It cannot be contended that Section 21-A 
would apply only to the situations mentioned therein and that other situations 
would continue to be governed by Section 24 of Civil Procedure Code." The 
application by husband for restitution of conjugal rights and by wife for a 
judicial separation respectively in two'difterent’ States, the Supreme Court can 
transfer one to enable consolidated trial.* The transfer of matrimonial cases 
Section 21-A is not exhaustive on subject and does not altogether abrogate 
Power of transfer under Section 24 C. P. C.* The consolidation of petitions 
other than those stated in Section 21-A of this Act is not permissible and 
Section 23 C. P. C. read with Section 151 cannot be taken the recourse to 
A. Priyavari Mehta v. Priyanath Mehta.“ Jothe same case their Lordship of 
the Bombay High Court have held that in a petition under Section 13 of the 
Act is filed by the wife for divorce in one Court and the husband later files 
petition under Section 9 for restitution of conjugal rights in another Court, a 
joint hearing or consolidation of such petitions not being contemplated by 
Section 21-A the powers of High Court under Section 23 (3) of C. P. C. cannot 
be exercised and the High Court has no jurisdiction to transfer the case under 
Section 23 (3) C. P. C. The expression “so far as may be” means that those 
provisions which are not inconsistants with provision of Act would apply. 
Section 23 (3) C. P. C. does not stand superceded by new Section 25 which 
came to be inserted by Act No. 104 of 1976. The scope of Section 23 (3) has 
to be read along with or supplementary to Section 22 C.P.C. The principle 
of the section is that the two Courts may not reach two different conclusions 
and, therefore, it is desirable that only one Court should decide both the cases. 
As to which of the two should be chosen to do so; preference is indicated for 
the Court which in point of time was first seized of a similar petition.® 


*(21-B. Special provision relating to trial and disposal 
of petitions under the Act,—(1) The trial of a petition under this 
Act shall, so far as is practicable consistently with the interests 
of justice in respect of the trial, be continued from day to day 
until its conclusion unless the Court finds the adjournment of the 
trial beyond the following day to be necessary for reasons to be 
recorded. is a 
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(2) Every petition under this Act shall be tried as 
expeditiously as possible and endeavour shall be made to conclude 
the trial within six months from the date of service of notice of 
the petition on the respondent. 


(3) Every appeal under this Act shall be heard as expedi- 
tiously as possible and endeavour shall be made to conclude the 
hearing within three months from the date of service of notice of 
appeal on the respondent.] 


COMMENTS 


The section requires day to day hearing and disposal of petitions within 
six months of the service of the petition on the respondent, as far as possible. 
Likewise it enjoins the disposal of an appeal within three months of the service 
of appeal on the respondent. 


_ |[21-C. Documentary evidence.—Notwithstanding any- 
thing in any enactment to the contrary, no document shall be inad- 
missible in evidence in any proceeding at the trial of a petition 
under this Act on the ground that it is not duly stamped or 
registered, ] 

COMMENTS 


The section provides for admissibility in evidence of documents which 
would not be otherwise admissible for not being duly stamped or registered. 


_ _ [22. Proceedings to be in camera and may not be 
Printed or published.—(1) Every proceeding under this Act 
shall be conducted in camera and it shall not be lawful for any 
person to print or publish any matter in relation to any such 
proceeding except a judgment of the High Court or of the Supreme 
pout printed or published with the previous permission of the 

ourt, 


_ (2) If any person prints or publishes any matter in contra- 
vention of the provisions contained in sub-section (1), he shall 
be punishable with fine which may extend to one thousand 
rupees.] 

SYNOPSIS 


1. Publicity is the hall-mark of justice, 
2. No discretion to Court. ; 


COMMENTS 


1. Publicity is the hall-mark of justice.—In divorce proceedings and 
other proceedings on account of the nature of the evidence to be giver 
frequently in respect of very delicate matters which would be embarrassing 
to either party if the public is allowed to be present, it has been the practice 
even in the western countries to conduct them in camera when it is desired by 


1. Section 21-€, inserted by the Marsiggo Laws (Amagdment) Act, 1916: 
2, Section 22 Subs. by the Mar iage Laws (Amendment) Act, 1976. 
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either party or if the Court itself feels that, that would be the proper pr 

| ; Oce 
to be adopted. Under this section every proceeding under this Ree Seer 
conducted in camera. Asa corollary to this right, the further provision is 
made that it shall not be lawful for any person to print or publish any matter 
with relation to any such proceeding except with the previous permission 
ofthe Court. Sub-section (2) of Section 22 lays down the penalty or fine 
which may extend to Rs. 1,000 in case of contravention of the prohibition 
against printing and publishing in respect of an unauthorised publication. 
_ _ 2. No discretion to Court.—As a general rule when the evidence is 
likely to be of a revolting character or wound or injure the susceptibilities 
and the finer intincts of either party to such an extent that it may seriously 
tell upon the mind or health of the party, a Court may well decide, though not 
moved to do so, by either party, to conduct the proceedings in camera. But 
Section 22 (a) is mandatory and the Court has no discretion in the matter. 
Every proceeding has to be conducted in camera. 


23. Decree in proceedings.—(1) In any roceeding under 
this Act, whether defended or not, if the court LEA aes 


(a) any of the grounds for granting relief exists and the 
petitioner, *[except in cases where the relief is sought 
by him on the ground specified in sub-clause (a), sub- 
clause (b) or sub-clause (c) of clause (ii) of Section 5] 
is not in any way taking advantage of his or her own 
wrong or disability for the purpose of such relief, 
an 

(b) where the ground of the petition is the ground 
specified *[* *] in clause i) of sub-section (1) of 
Section 13, the petitioner has not, in any manner, 
been accessory to or connived at or condoned, the 
act or acts complained of, or where the ground o 
the petition is cruelty the petitioner has not in any © 
manner condoned the cruelty, and 


s[(bb) when a divorce is sought on the ground of mutual 
consent, such consent has not been obtained by force, 


fraud or undue influence, and] 

(c) ‘[the petition not being a petition presented under 
Section 11] is not presented or prosecuted in collusion 
with the respondent, and 

(d) there has not been any unnecessary or improper delay 
in instituting the proceeding, and 


1. The words in brackets in Section 23 (1) (a) inserted by the Marriage 
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(e) there is no other legal ground why relief should not 
be granted, then, and. in such a case, but not 
otherwise, the Court shall decree such relief accord- 
ingly. 


__ (2) Before proceeding to grant any relief under this Act, 
it shall be the duty of the court in the first instance, in every 
case, where it is possible so to do consistently with the ‘nature 
and circumstances of the case, to make every endeavour to bring 
about a reconciliation between the parties : 


*[Provided that nothing contained in this sub-section shall 
apply to any proceeding wherein relief is sought on any of the 
' grounds specified in clause (ii), clause (iii), clause (iv), clause (v), 

clause (vi) or clause (vii) of sub-section (1) of Section 13.] 


*[(3) For the purpose of aiding the court in bringing about 
such reconciliation, the Court may, if the parties so desire or if the 
Court thinks it just and proper so to do, adjourn the proceedings 
for a reasonable period not exceeding fifteen days and refer the 
matter to any person named by the parties in this behalf or to 
any person nominated by the Court if the parties fail to name any 
person, with directions to report to the Court as to whether recon- 
ciliation can be and has been, effected and the Court shall in 


disposing of the proceedings have due regard to the report. 


_ (4) In every case where a marriage is dissolved by a decree 
of divorce, the court passing the decree shall give a copy thereof 
free of cost to each of the parties, ] 


SYNOPSIS 
i Scope and object. 
2. “Whether depended or not”. 
3. “Ifthe Court is satisfied”. 
4. “Ground tor granting relief exists”, 
5. “Except in cases where relief on the ground specified in sub- 
clauses (a), (b) or (c) of Clause (ii) of Section 5”. 
Spouse taking advantage of his or her own wrong or disability. : 
Clause (b) of Section 23 (1) — Absence of connivance or condonation- 
Condonation and revival of condoned offence. 
Proof - Consent Duty of Court. 


Divorce by mutual consent, consent not been obtained by fraud oF 
undue influence. 


1. Povis o sub-section (2) inserted by Marriage Laws (Amendment) 
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11. Whether the provisions of Section 13 are subject to the provisions of 
Section 23 (1) (a) of the Act—Has Section 23 (1) (a) to be treated 
non-existent for the purpose of Section 13. 


12. Collusion. 

13. Unnecessary or improper delay. 

14. Justification for the delay. 

15. ‘Wrong”—-Meaning of. 

16. Clause (e) of Section 23 (1) —Other legal grounds in bar of relief. 
17. Reconciliation—Duty of Courts. 

18, Pre-marital' pregnancy. 

19. Clause (4) of Section 23. 


1. Scope and Object.—This section contains some vital clauses of 
considerable importance and consequen: relating to the power and duty of 
the Court inthe matter of granting any of the reliefs recognised under the 
Act. The amended Section 23 is applicable to proceedings pending on 27th 
May, 1976 and the respondent-wife can amend her pleadings by seeking divorce 
on the ground of.cruelty and desertion and get the relief and proof of the 
grounds pleaded.* The provisions of the Hindu Marriage Act as amended 
indicate that the amendments effected under Central Acts XLIV of 1964 and 
LXVIII of 1976 resulted in providing further grounds for divorce and to 
reduce the period for securing divorce after a decree is passed for judicial 
separation or for restitution of conjugal rights. Even though repeated amend- 
ments were effected to the Act, Section 23 (1) (a) of the Act has remained 
untouched and it was not considered necessary to delete or modify that section 
or even to provide for an exception in respect of Section 13 (1-A) of the Act. 
‘Wrong’ under Section 23 (1) (a) has to be comprehended from the circum- 
stances of each case. Section 23, as framed, contemplates that it should be 
applicable only if instance mentioned therein exist and if the Court is satisfied 
that such instances exist, then alone relief cannot be granted under the other 
sections of the Act. Non-compliance of a decree for restitution of conjugal 
rights or failure to cohabit in the case ofa decree for judicial separation, by 
itself will not be a ‘wrong’ within the meaning of Section 23 (1) (a) of the 
Act. To construe that any ‘wrong’ made out must be the one which is sub- 
sequent to the earlier decree will go against the purport and scope of Section 
23 (1) (a) which is still retained in spite of amendments. Therefore even if 
the defaulting spouse is not enable to file a petition for divorce, if the wrong 
is of a continuing nature, it cannot be held that, merely because it originated 
even earlier to the first petition and was pleaded in that petition, it cannot be 
taken of for finding out whether such a conduct ofa defaulting spouse is 
reprehensible enough to constitute a ‘wrong onthe date of the presentation 
of the petition by him for divorce. The limited extent to which relief can be 
granted, is to hold that the failure to comply with the decree tor restitution of 
conjugal rights and judicial separation, would not constitute a ‘wrong’, and 
therefore, such a defaulting spouse can also sue for divorce ‘and nothing 
more. Ifthe defaulting spouse, as inthis case, persists in doing the same 
wrong, which had formed the ground for the earlier petition filed against him 
Section 23 (1) (a) will definitely prevent him from seeking relief for divorce. 
If it can be shown that the person seeking relief under Section 13 (1-A) has 
committed any further wrong apart from what has been pleaded inthe earlier 


petition, or the wrong already committed is ofa continuing nature, and such 
petition, or tie MOB ont renee a 
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conduct is serious enough to justify the other party from complying with the 
decree that has been passed, the amendments effected to the Act do not enable 


where the High Court must in its in the exercise of his power of superinten- 
dence interfere in order to keep the Court below within four corners ifits 


ee Ce ee 
1. Soundarammal y. Sundara Mahalinga Nadar, (1980) 2 -MLJ 121: 93 
. LW 186, 
2. Ushman v. Indar jit, AIR 1977 P & H 97 (DB). 
3. Shri Pranab Biswas v. Smt. Mrinmayee Dassi, AIR 1976 Cal 156. 
4. Smt. Anjula y. Milankumar, AIR 1981 All 178. 
5. Smt. Anita Deyi y. Bachan Singh, AIR 1980 All 174. 
6. Anil Jayantilal Vyas y, Sydhaben, AIR 1978 Guj 74. 
7. Dharmendra Kumar v. Usha Kumari, AIR 1977 SC 2218. 
8. Jasmail v. Gurnam Kaur, AIR 1975 Punj 225. 
9. Mahendra Nanavati v. Sushila Nanavati, 66 Bom LR 681 : 1965 Mb 
LJ 335 g Ado 1965S 96th Collection. Digitized by eGangotri 


` §.§23—Note 2] DECREE IN PROCEEDINGS 179 


legitimate authority. The Court is not relieved of the duty imposed on it 
by Section 9 (a), when the defendant is absent. The discretion has to be 
exercised very cautiously and after deliberation. The Court cannot grant 
such a decree merely because the respondent remained absent and did not 
adduce any evidence to substantiate his stand.” A decree for judicial 
separation is not in conformity of Section 23, a decree for divorce cannot be 
passed.* If the wife’s application for divorce on the ground of husband’s 
bestiality if not proved lesser relief of judicial separation on the ground of 
cruelty sought at appellate stage cannot be granted because those two reliefs 
and grounds are entirely different.“ A petition for dissolution of marriage 
resulted in a consent decree for judicial separation was held to be in violation 
of Section 23 (1) and therefore without jurisdiction and divorce could not be 
granted later on, on the ground that there was no resumption of cohabitation’ 
The provisions of Section 23 are mandatory and non-compliance therewith 
deprives the Court of its jurisdiction to grant a decree for dissolution of 
The language, of the section according to which strict proof of 
ioned therein. is necessary unmistakably 
ho seeks relief of divorce to prove that he 
or she is not taking advantage of his or her own wrong or disability. This 


ceeding under the Act is to be made only upon strick proof of the ground 
by the petitioner and it makes no difference whether the pro- 
In an ex parte case, itis not enough for one 
ward and say something exactly following the terms 
of the Act. The proper course forthe Court, in an undefended proceeding, 


undefended both the parties appear to be equally anxious to see that the 
relief is granted is precisely a reason why the Court should be strict as to proof. 
“No consideration of saving time and trouble can be a legitimate ground for 
admitting evidence which is inadmissible.” The Court must also satisfy itself the 
Act, the safeguards provided in the section are duly observed and insists upon 
corroborative evidence in proof of a matrimonial offence. The burden of proof of 
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abilities as in civil proceedings and not as in Ciiminal trial? An order 
Sitar petition under Section 12 (d) of the Act On the ground that the 
respondent and her counsel were absent cannot be Sustained. In Proceedings 
under the Act whether defended or not the Court must be satisfied that the 
` ground for granting relief exists. It is the duty of Court in every case where 
it is impossible to do so Consistently with the nature and circumstances of the 
case to make every endeavour to bring about reconciliation between the 
parties.” 


on this standard being the grave Consequence which follows findings of guilt 
in matrimonial causes.° The fact that the petition is not opposed or undefend- 
ed does not exonerate the Court from this duty of being satisfied as to the 
sustainability of the Petition.” The satisfaction of the Court under this 
Section must be on the basis of the record in the case and not mere prob- 
abilities or circumstances surmised or suspected.“ The Court can arrive at 


1. D.B. Gopala v. Pushpa Veni, AIR 1982 Kant. 329 (DB). 

2. Rudramma v. Somshekharappa, (1977) 1 Kant LJ 318 (DB). 

3. Dr. N.G. Dastane v. Mrs. S. Dastane, AIR 1975 SC 1534 ; Anupama V- 
Bhaga Ben Misra, AIR 1972 Orissa 163 : ILR (1971) Cut 447. 

4. Chhoganlal v. Sakka Devi, ATR 1975 Raj 8. 

5. Smt. Hirakali y, Dr. R.A. Awasthi, ATR 1971 All 201. £ 

6. Earnest John White v. Mrs. Kathleen Olive White, AIR 1958 SC 441; 
Chandra Leela v. Victor Mathew, AIR 1956 Hyd. 144. (FB). 

7. Thompsont v. Thompsont, AIR 1941 Rang 193:14 Rang 37; Smt. 
Hirakali v. Awasthi, (supra) ; Anupama v. Bhag Ban Misra (supra): 

8. Nishat Kumar v. Anjali, AIR 1968 Cal 105. 
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of a proceeding under; the Act, to have due regard to the reconciliation 
ptoceedings and the conduct of the parties, therein.® The satisfaction of 
Court is 10 be on the matter of recording, and judzment should not bz 
rendered on mere balance of probabilities and circumstances.~ ln matri- 
monal causes the Court should always expect to get some corroooration 
from other evidence or even from circumstances in regard to the material 
particulars relating to the acts of cruelty alleged by one against the other. 

The word ‘satisfied’ means satisfaction by proof beyond reasonable doubt 
and the standard of proof from the Criminal Law is nota safe or proper 
analogy.° In matrimonial proceedings the burden of proof should be 
satisfactorily and properly discharged by applicant and respondent putting 
forward false defence is not regarded sufficient by itself to establish 
truth of applicant’s case.” Itis a duty of the Court to apply its mind to the 


applicability of various clauses of Section 23 before disposing of the case; 


even in the absence of any specific plea.* 

4. ‘Ground for granting relief exists’.—In annulment of marriage on 
humaniterian grounds, the piea for avoidance of domestic infelicity cannot 
be allowed.° Where wife living separately in @ room provided by husband 
under compromise in proceedings under Section 488 Cr. P. C. and husband 
having another wife living with him. Such a separation does not amount to 
desertion.2° The omission to mention satisfaction by ‘the Court in a decree 


desertion.*? The term ‘wrong’ in Section 23 (1) (a) means an act causing 
some injury to the other side. A wife living separately from her husband can- 
not be considered to cause thereby an injury to her husband*® Section 13 (1-A) 
is subject to Section 23 (i). A decree in favour of wife for restitution of 
1. Rameshchandra v. Smt. Premlata Bai, AIR 1979 MP 15 (DB). 
2. Manilal H arjivandas v. Vangaben Ganesh Bhai, AIR 1979 Guj. 
98. 
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conjugal rights was passed and there was no resumption of cohabitation for 
the requisite period. A petition for husband by divorce though maintainable, 
the Court is competent to dismiss it if husband is at fault.> After marri- 
age husband made certain gifts in favour of wife but the wife alleged that 
those gifts were made with a view to avoid wealth-tax. It was held that 
even if that he made those gifts with a view to confer some rights on his 
wife in his affairs that did not bring the case within clause (a) of Section 
23 (1) of the Act.” Even if fora decree for annulment of marriage, the 
alleged ground exists at the time of marri ge and continuous till institution 
of proceedings, Court must consider its existence at the date of granting 
decree.? The husband who is respondent in wife's petition for divorce under 
Section 13 (2) (i) cannot plead any conduct or disability on the part of the 
Wife as bar to her claim for divorce on the ground of second marriage.* 
The husband obtained ex parte decree for restitution of conjugal rights 
against the wife keeping her ignorance about proceeding, and commencement 
of such proceeding with object of later applying for divorce. It was held that 
the husband was not entitled to decree for divorce as he was taking advantage 
of his own wrong.’ A decree for restitution of conjugal rights was passed 
against the husband, who did not make any effort to comply with it. He 
‘cannot be allowed to take advantage of his own wrong and obtain decree for 
divorce against the wife. The lower Court refused, on judicious consideration 


desertion, the desertion ends and husband is not obliged to seek re-union 
and resume cohabitation.? A decree for divorce cannot be denied on the 
ground that the petitioner has failed to remedy a wrong such as cruelty 
which laid to the decree for judicial separation.” Section 23 (1) (a) does 
not bar decree for divorce wherein a Prior decree for restitution of conjugal 
Tights was passed and it was not complied with.1° Ifthe conduct of the 
Plaintiff amounted to desertion of his wife disentitles him to the relief of 
divorce even if adultery of wife is proved.*+ If there is no resumption of cohabi- 
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- under the Act from the Court. For that matter, it is necessary to take into 
consideration the conduct of the petitioner who approaches the Court for 
any relief under the Act. Ifhe or she by his or her own misdeeds forces 
the other spouse to leave him or her and to stay away, the petitioner cannot 
be allowed to take advantage of his or her own wrong and asked the Court 
to perpetuate it. Therefore, the claim of the husband for judicial separa- 
tion on the ground of desertion when he himself has been guilty of desertion 
which compelled his wife to stay away from him, has to be disregarded on 
the principle enacted by Section 23 of the Act.> > 


5. ‘Except in cases where relief on the ground specified in sub-clause 
(a), (b) or (c) of clause (ii) of Section 5’.—In the case of a petition for 4 
decree of nullity on the ground that the respondent was incapable of giving 
consent due to unsoundness of mind etc. or though the respondent was capable 
of according valid consent the respondent was suffering from mental disorder 
of such degree and to such extent as to render unfit for marriage and the 
procreation of children or the réspondent has been subject to recurrent 
attacks of insanity or ep:lepsy the burden ot proving the disability is 
upon the person who sets it up.” In G.v. M.,® it was:pointed out that 
where the party has with the knowledge of facts and of the law approbated a 
marriage With a lunatic and has taken advantage and derived benefit from 
the matrimonial relation, it would be unfair and inequitable to permit that 
party to plead that the marriage was 4 nullity. In order as to-nullity 2 
marriage as not having been validly entered into by reason of one of marriage, 
a mere comprehension of the words or the promises of the marriage ceremony 
. exchanged is not sufficient. The mind of one of the’ parties may be capable 
of understanding the language ; but may yet be affected by such delusions OF 
other symptoms of insanity as may satisfy the tribunal that there was not 4 
real appreciation of the engagement apparently entered into.* 


6. Spouse taking advantage of his or her own wrong Or disability.—A 
petition for restitution of conjugal rights may be shown to one who ‘does 
not deserve any sympathy at the hands of the Court on upon to of his or 
her being the guilty party responsible for the respondent going away and 
residing elsewhere. Fore. g. If a husband has been consistently callous 
and cruel to the wife andthe wife has therefore to go away either in disgust 


plead in justification that the immoral habits and nagging: nature of the wite 
were so intolerable that he could not putup with it any longer. Similar 
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of the relicfto which the husband or the wife is entitled.t Where the appli- 
cant catering into marriage with respondent knowing it to be bigamous 
does not disentitle her for maintenance on the ground that she is taking 
advantage of her own wrong.* 


In Bai Mani v. Jayantilal Dahyabhai,* it was held that in order to consti- 
tute a ‘wrong’ within the meaning of Section 23 (1) (a), the misconduct must be 
serious enough to justify denial of the reliet to which the alleged wrong-doer 
is otherwise entitled. Where the respondent-husband had admitted in his 
evidence before the trial Court that he has connection with his mistress and 
has been residing with her for more than 1] yearsand that he has got three 
children through her, the matrimonial offence of adultery has ‘exhausted itself - 
when the decree for judicial separation was granted to the wife. It is precisely 
for that reason that the wife sought the decree for judicial separation. It is 
no doubt true that the hus>and is continuing to reside with his mistress. 
But cau it be. said from that it is a new fact or circumstance subsequent to 
the decree of judicial separation which amounts toa wrong of sucha nature 
as to disentitle her husband to the relief which he is claiming in the present 
suit. It is no doubt true that it is a continuous wrong. But, it cannot be 
said that itis a new fact of circumstance amounting to a wrong which will 
Stand as an obstacle in the way of the husband to successfu!ly obtain the 
relief which he claims. [The only way in which Section 13 (1-A) and Section 
23 (L) (a) can be recunciled is that there must be some facts or circumstances 
occurring after the decree for judicial separation, which would amount to 
Such suosiantial wrong that in granting a decree for divorce to a defaulting 
party or a Wrong-doer would amount in the circumstances to taking advant- 
“age of his own wrong. It cannot be said that he is taking advantage of 
his Own wrong when he makes an application for divorce though 
continuously residing with his mistress after the judicial separation has been 
granted. As a matter of fact, he is trying to exercise his right granted 
under the amended provision of the Act. There must be some facts oF 
circumstances occurring after the decree for judicial separation which 
amounts to substantial wrong, that in granting adivorce to a defaulting 
party separation which amounts to substantial wrong, that in granting 
a divorce to a defaulting party or a wrong-doer, would amount in the 
circumstances to giving advantage to his own wrong. The matrimonial 
offence of adultery having exhausted itself when the decree for judicial 
separation was granted to the wife and that being precisely the reason 
that the wife sought, the decree for judicial separation, the husband who is 
continuing to reside with his mistress, is no doubt, committing a continuous 
wrong. Therefore it cannot be said thatit isa new factor or circumstance 
amounting t> a wrong which will be an obstacle in the way of the husband 
to successfu.ly obtain the relief which he claims in the divorce proceedings: 
It cannot be said that he is taking advantage of his own wrong when he makes 
.an application for divorce though continuously living with his mistress 
afier the judicial separation has been granted. . 


The question who is at fault is not to be gone into by the Courts. The 
word “wrong” or disability when read with Section 13(1-A) is wrong Or 
disability other than a mere disinclination to agree to an offer to resume 
in pursuance of a decree for restitution. That a decree for restitution can be 
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executed symbolically under Order 21, Rule 32, Civil Procedure Code, and 
that a.spouse refuses to resume cohabitation in spite of an execution application 
filed by the other .spouse,:do not mean that the:.decrep for restitution. stands 
satisfied and-the spouse refusing to resume-cohabitation is-not entitled to-file-an 
application for-divorce.” ,The:wife's plea in an application for dissolution: of 
marriage by.the. husband on: the .ground-of non-compliance with the decree: for 


dissolution of.marriage.”.. The grounds “for: granting relief under Section’ 13: 
including sub-section (1-A).are subject to the-provisions of Section 23,:0f -the 
Act. ' Lhe expression “petitioner is not in-apy Way taking advantage.of his or: 
her own -wrong-’ „occurring: of. the statutory - right ‘to obtain dissolution: of 
marriage which-has-been:conferred on him by-Section 13 (1-A). In'order to be 
a ‘wrong’ within the meaning of Section: 23.(1)(a), the conduct alleged has’ to 


for restitution does'nt constitutea wrong within the meaning of Section 23 (1) 
(a) ofthe Hindu-Marriage Act... lt 18 held:that: Section 13 (1-A)-does'not'con- 


(1) has no reference.to remitting the wrong which: led: to the decree of judicial 
separation: or restitution of conjugal rights, but; it maust be in the nature of 
subsequent conduct of the petitioner, which may be to reprehensible or Tepulsive 
to the conscience: of the Court that to grant a decree to such party. committing 
the wrong would be giving premium : to such:-wrong."' Living separately by 
the wife after decree for restitution of conjugal rights against her could: not be 
regarded as @ “wrong” because no injury: Was caused to the other side.” 
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Where a husband remarried and deserted his wife in the wake of his remarriage 
whereupon the wife was granted a decree of judicial separation and the husband 
applied for dissolution of his marriage, Section 23 (1) (a) was held to apply 
leading to dismissal of his petition.* Where a wite petitioned for judicial 
separation on the ground of the husband having married again the hustand 
cannot be allowed to defeat the petition on the ground that the wife’s refusal 
to live with him was the cause of the second marriage. In such a case it cannot 
be said that the wife was taking advantage of her own wrong.” The wife 
obtaining decree for restitution of conjugal rights but the husband remaining 
silent and not showing any inclination to obey decree would not entitle the 
husband for decree for divorce under Section 23 (1) (a). The entire obligation 
rested with husband isto make all efiorts to obey the decree even if wife 
applied for maintenance after 55 days: and it would mean that wife is un- 
willing to join husband.* The allegation that the wife obtaining decree for 
restitution of conjugal rights against the husband refused to receive or reply 
to the letters written by her husband and did not respons to'his other attempts 
make her to live with him does not amount grave misconduct disentitling the 
wife to the relief of divorce. The husband’s application for judicial separation 
on the ground of wife having deserted him since 1954 and the petition was filed 
in 1967, without explaining the delay. Both the spouses lived apart through- 
out for 21 years, during which there was exchange of letters. The Court of 
law was helpless to grant to any relief.” The ground of desertion is a ‘legal 
ground’ for wife to resist the petition of the husband for restitution of conjugal. 
rights under Section 9. Though under Section 23 (a) of the Act, the wife has 
option to lodge counter-claim and press for judicial separation on the ground © 
of desertion, the fact that she did not lodge the counter-claim would not disable 
her from resisting husband’s petition for restitution of conjugal rights on the 
ground of desertion. The ‘legal grounds’ include grounds available for 
maintenance under Section 18 of Hindu Adoptions and Maintenance Act, 1956. 
Even these grounds are not exhaustive.® The decree for restitution of conjugal. 
Tights or judicial separation passed against the party is entitled to divorce under 
Section 13 (1-A). “Wrong” referred to in Section 23 (1) (a) has no application 
merely because party against whom earlier decree was passed applies for 
divorce. A.wrong prior to the passing of the decree is not the wrong contem- 
plated under Section 23 at all and the past conduct cannot be used as a valid . 
defence against the petitioner seeking divorce under Section 13 (1-A) of the 
Act.” Similarly no relief can be granted to a petitioner, where the ground of 
the petition is adultery or unsoundness of mind or desertion and the petitioner 
has been guilty of such willful neglect or misconduct as has conduced to the - 
adultery or unsoundness of mind or desertion 5 Or Where the ground of the peti- 
tion is cruelty the petitioner was himself or herself guilty of extreme provocation 
or of cruelty or had without reasonable excuse deserted or had without reason- 
able excuse separated himself or herself from the respondent and it appears 
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that in seeking relief from the Court on any of these grounds the 
taking advantage of his or her own wrong ; and similarly where 

the petition is failure on the part of the respondent to comply 

f conjugal rights, the petitioner has himselfyor herse 
compliance of the terms of the decree by the respondent. I 
desertion on which a petition is filed for relief if it is found 
‘tted adultery, that does not:necessarily terminate 


that the petitioner has commi 
t did not know of the adultery, and, that even if it 


o the discretion of the Court. But if the adultery 
he desertion alleged, the burden is on the petition 
was not the result of the petitioner’s adultery but was due to other causes not 


attributable to the plaintiff’s fault or default in the m 


whose doings are forgiven is at Were, on probation, 


and is expected to show genuine ‘repentance and 
acts of the same kind are repeated the Court should at the instance 
of the agreement party take into account not only new 
the background and the factum of impenitence. The new acts need not be. 


as serious as the older one ; but should be ones proving the reversion 
of the party at fault to its old ways re 


could not be said responsible for husband’s wrong and 
could be termed wrong for purpose of relief claimed.” By mere efflux of time it 


cannot be said that husband condoned or connived at the acts of adulterous 


intercourse by wife.* 


of adulterous life as 
Condonation by husband of his wife’s living in adultery mean cohabitation 


by him with his wife : 
adultery. Ina petition by husband fur restitution of conjugal rights wife 


would be sufficient to constitute condona- 
8 The resumption of cohabitation after desertion must be with the 
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confirmed: or made effective by reinstatemént, Normally sexual iotercours¢ 
is evidence of both forgiveness and reconciliation and: raise a presumption 


cruelty 
en only 


Court can’ grant relief petitioning ‘Spouse prays for: ‘ Mere forgiveness is ngi 


condonatio 


into the ` 


_ AIR 1970 Bom 


y asthe evidétice of cruelty.* ' Though ‘tlie ‘pléa ‘of* condonation is: 


Harênts in-law to send sWeéts'anti Continues’ the Sérvicé™ of his clerk’ although’ 


e'misconduct’ of a’ party is totdlly ‘unbearable i. e.’ it arnounts | 
v potat ite, Sthet patty knocks “at ‘the doors’ of the Court. 


being presented for a decree of divorce .on the . ground that the: 


312: 71 Bom LR 569, D KW 


(1969) 73 Cal WL 502 : ILR (1970) 1 Cal Wa. | 
Yaduraj Bansi y. Sunderbai, AIR 1969 Guj 21 : 10 Guj LR 45. 


Dastane, 
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or cuntributing to the other -of which complaint ‘is. afterwards ‘made. It may 
be the passive permitting: of the- misconduct as well as the active procuring 
of tis cominission: Connivance on’ the part: of the subscribing: spouse to ithe 
wreng-doing' of the offending ‘spouse’ being an implied consent - thereto, ont 


ignorant ‘of the other's connivance’ ‘of the: wrong-doing. Such -. connivance 
may be by: the wife ‘at the husband’s misconduct or it may -be'by the husban 
at the wife’s:misconduct:' In either event, it'will be a ground for dismissing 


höuse for'än evening ‘without interference Or interruption ‘and have them 
secretly_ watched with'a ‘view to tind ‘out’ if ‘adultery is committed by; his - 
wife, the husband’s obiect ‘being that it should ‘be committed on account 
of the opportunity’ thus afforded, so that he could ‘claim divorce bas 


or at his instance by his agents, In other words, if the agent of the husband 
either himself procures the wife’s adultery’ by having intercourse ‘with’ her Or 


the respondent will not be a ground for divorce ‘or for ‘judicial separation 
where the adultery committed by the respondent is one in addition to.of— 
different from that connived at by the petitioner. The answers to this question 
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have not been uniform: But it appears to be the preferable view and stands 
to sense that since the petitioner has connived at the respondents misconduct 
intending that the respondent since the petitioner has Connived at the 
respondent’s misconduct intendiag that the respondent should commit adultery 
even though the adultery intended was committed with a different person, the 
petition should be dismissed on account of the connivance. But connivance 
within the meaning of.Section 23 (1) (b) relates only to a connivance at - the 


` act charged in the petitioa. This clause does not Postulate that a petition 


e 


. cannot be maintained on account of the adultery merely because some other 


adultery committed on which the petition is based. in other words if the 
petition, for instance, for judicial separation is founded on a sexual inter- 
course had by the respondent and with reference to that no connivance of the 
petitioner- can be found, then that would be a ground for decreeing the 
petition. But if on the other hand that is the very misconduct which is the 
foundation of the petition and it has been found that has been connived at 
the petition has got to be dismissed. The Provisions of Section 23 (1) (b) do 
not apply to a petition for divorce under Section 13 (2) by a wite! There 
can be no more unjustifying injury to the wife than her own husband doubting 
her chastity and imputing unchastity to her. If such allegations are lightly 
made and persisted in when filing the petition under Section 9. The husband 
s not entitled to any relief.? ; 


an obligation which has to be discharged even in undeserving cases. The 
relief prayed for can be decreed only if the Court is satisfied “but not other- 
wise” that the petitioner had not in any manner condoned the offence.°® 
It is necessary that there should be evidence on the record of the case 
Showing condonation. To constitute condonation there must be two things : 
forgiveness and restoration.* Thare is no | condonation unless conjugal . 
cohabitation has been resumed or continued * Intercourse is not ‘a necessary 
ingredient of condonation, though intercourse would raise a Strong inference 
of condonation with its dual requirement of forgiveness and restorati.n. 
Condonation has been defined to be the forgiveness," either express or imp.ied, 
by a husband of the wife or bya wife ofa husband, for a breach of marital. 
duty with an implied condition that the offence shall not be repeated. It is, 
however, something more than forgiving, in that there must be a- resumption 
Or continuation of the matrimonial Status and cohabitation.® . It ‘may more 
Properly be described as a blotting out of the offence imputed, so as to 
restore the offending party to the sam: position he or she occupied before 
the offence was committed. As a general rule, the condonation of a marital 
e of the right thereafter of seeking. 
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‘Samir Kumar Banerjee y. Sujata Banerjee, (1966) 70 Cal WN 633. 
Dr. N. G. Dastane v. Mrs. S. Dastane, AIR 1975 SC 1534. 
Chandrabhagabai v. Rajaram, AIR 1956 Bom 91.. - ` © 
Gopi v. Hiriya, AIR 1935 Nag 49 ; Smt. Saptami Sarkar y. Jagadish, 
(1969) 73 CWN 502, l 2 


f angamwadi Math Collection. Digitized by eGangotri - 


oN AWA 


eo 


S. 23—Note 8] DECREE IN PROCEEDINGS 191 


relief under the Act for the condoned offence. Thus adultery, cruelty, pre- 
nuptial unchastity, or pregnancy, and all other marital injuries are condonable 
offences. However, the doctrine is not applicable to a cause of divorce of a 
continuing character such as incurable leprosy Or communicable venerea 
disease. Condonation is not revocable and therefore : unless forfeited by 
subsequent conduct, itis a complete bar to any petition based on the same 
offence.2 It does not, however, operate prospectively so as to, bar relief on the 
ground of an offence subsequently committed. Nor does the condonation of one 
offence warrant an inference that all existing offences of which the petitioner 
was not aware have been forgiven.” A case of adultery with the intention of for- 
giving and remitting the wrong on condition that the spouse whose wrong is not 
condoned does not henceforward commit any further matrimonial offence. 
Condonation therefore consists of a factum of reinstatement and «canimus 


held that 2 resumption of sexual intercourse by the husband with his wife with 
the full knowledge of her adultery is conclusive proof of condonation and can- 


that the. other party was guilty ofthe act condoned.” Where a husband 
knowing that his wife had committed aduitery bad continued to cohabit and 
live with her and subsequently on the basis of such'misconduct on the part 
of his wife managed to get a decree for divorce from the High Court against 
which the wife had obtained leave to appeal to the Supreme Court, and 
the husband soon after married and begot a child on the second wife and 
applied for revocation of the leave to appeal on the husband ‘in continuing 
to live and have intercourse with his wife even after his knowledge of her 
misconduct amounted to condonation withio the meaning of Sec ion 23 of 
the Act, and the High Court was in error in granting a decree for divorce 
in the circumstances; and in any event the husband could not have the 
_ leave granted for appeal revoked on the ground of his second marriage. 
Section 16 would apply to the child of the second marriage.” 


In all condonation there is implicit a condition that no further matri- 
monial offence shall occur.*. A condonation is cancelled ifa further matri- 
monial offence is committed after the condonation,° though such matrimonial 


Dwarka Bai v. Narnan Mathews, AIR 1953 Mad 800. 

Burch v. Burch, (1951) 1 WLR 480. 

Wilmog v. Wilmog and Martin, (1948) 2 All ER 123. 

(1920) P. 158 = 1920 All ER Rep 164. 

Benton v. Benton, (1957) 3 All ER 544; Marczuk v. Marczuk, (1955) 


3 All ER 758. 
6. Bhagwan Singh v. Amar Kaur, ALR 1962 Punj 144 ; Khairatt Lal y. 


wAryb GG 


Pustpa Rani, AIR 1975 P & H 2713, See also Emmanual v. 


Mendakani, AIR 1946 Nag 69 at 71. 7 
7. Smt. Chandra mohini v. Avinash, AIR 1967 SC 581. 
8. Binney V. Binney, (1893) 68 LT 498. 
9. E Gatin ME Y WEAHALI RS PARANG 


192  .MARRIAGĘ, AND DIVORCE [S. 23—Note 9 
LAI 1: > : oy eae : z e 


7 . ae SG 
offence may be ofa different type, or not ejusdem generis with the Original 
“offence or, is of a type which does not.give a ground of relief! Thus ip 
the case of adultery condoned, subsequent gross familiarities by . the Person 
-excused with the stranger with whom the offence. Was . Committed, go also 
Subsequent desertion by the. husband . for however. short a. time CAD, revive 
‘a condoned adultery.?. Where. under a compromise in.a wife’s -petition for 
judicial separation and maintenance. on „the ground .of. cruelty, the wife went 
to live with the husband „but. being: again .ill-treated left the husband ; it was 
held in the husband’s petition: for restitution of conjugal rights that the wife 


9. Proof—Conséit—Duty of .Court.— Séctions ` 13-B and 23, upod 

analysis, demand proof on the following Tequiremients sin sag oo eel 

» -(i) That the .parties have been. living separately fora period of one 

‘= «u Year or more ; . AE iai a V, 08. oil a 

(ii) that they Have not been able tolivetogether; = = © , 4 

(iii) that they have ‘mutually “agreed that: the: marriage : should öt 
ga naa E Dh, Hie eat A 

» « (iv) That the consent, of the parties has been obtained not by. force, 

‘fraud or undue influence. `. RE orate i u 


The Court "shall be satisfied that the consent of the’:partiés Has been 


the parties; there, Would be little or no effective cross-examination. ` The 
Court, therefore, would not” be: unjustified if it Closely questions’ the -parties 
to. ascertain the nugget of. truth behind, the impulse to get the marriage 
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10. Divorce by mutual consent, consent not been obtained by fraud 
or uudue influence.—The divorce on the ground of mutuul consent, such 
consent has not been obtained by fraud or undue influence, is a new 
provision inserted by Marriage Laws Amendment Act, 1970. There were 
disputes and differences between the spouses and the wife filed a suit for 
judicial separation against husband. During the pendency of the suit the 
husband wrote a letter to her agreeing to pay her a sum every month as 
maintenance to her and her children. He agreed to give moncy for his 
daughter’s marriage expenses. He agreed to give some percentage of bonus 
received by him. These amount were liable to variation depending on his 
income. The wife replied on the same day informing bhim that she would 
withdraw all allegations and charges made by her in the plaint and that 
she would file a petition for dismissal of suit. She filed petition for dismissal 
of the suit and it was dismissed for non-prosecution without costs. The 
husband paid amounts for a short period but stopped sending amounts 
afterwards. The wife issued notice and subsequently filed suit for declara- 


cording to Section 23 (1) (bb) such consent has not been procured by force, 
fraud or undue influence. Where divorce is sought by mutual consent 
under Section 13-B, the Court has to satisfy itself that the consent of the 
spouse has not been procured by fraud or undue inñuence ; otherwise the relief 
of divorce prayed for cannot be granted. 


11. Whether the provisions of Section 13 are subject to the provisions 
of Section 23 (1) (a) of the Act—Has Section 23 (1) (a) to be treated non- 
existent for the purpose of Section 13.—Before and after the amendment 
ofthe Hindu Marriage Act, the provisions of Section 13 are subject to the 
provisions of Section 23 (1) (a) of the Act. 


It is the accepted rule of interpretation that two provisions of an 
enactment should be harmoniously construed to give meaning to both the 
provisions. Section 23 (1) (a) says that even if any of the grounds for 
granting the relief exists the Court should grant relief only and, not 
otherwise, when the petitioner is not taking advantage of his or her own 
wrong or disability for the purpose of such relief. The amendment to 
Section 13 must be limited to the extent to which the amendments have 
been made. They cannot be given an extended operation. Section 13 cannot 
be taken out of the limits of Section 23 (1) (a). Ifit were otherwise, the 
Parliament would have added the words “notwithstanding anything to the 
contrary” in Section 2 (1) (a), (23) (1) (a) or would have been suitably 
amended Section 23 (1) (a) itself, as it was well aware of the provisions of 
Section 23 (1) (a) when Section 13 was amended.” 


12. Collusion.—Collusion means an agreement or bargain between the 
parties or their fagents whereby the initiation of the suit is procured or its 
. ri X 
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conduct provided for. It applies particularly to an agreement not to be 
present even when the agreement 1s disclosed to the Court and where no 
bne is able to indicate any fact which is being falsely dealt with or with- 
held ; because the Court canuot allow itself to be hampered in ascertaining 
for itself whether there is danger of a husband or wife obtaining a divorce 
contrary to_ the justice of the case. It is, however, open to a party to show 
that the negotiations with a view to a collusive targain were abortive or 
that the collusive agreement is wholly spent in its operation, and therefore 
even though a petition is dismissed for collusion, ‘it does not prevent a fresh 
suit free from collusion being afterwards brought but not by supplementary 


petition. 


The fact that both spouses ` desire a divorce does not make them guilty 
of collusion, provided they have not entered into any agreement obnoxious 
to the Court ; and an agreement between the parties not involving an imposi- 
tion on the Court or a suppression of facts but merely facilitating proof and 
- smoothing the asperities of litigation is not collusive or otherwise objectionable, 
though it is liable to be looked into by the Court. 


Collusion in this section means collusion in the proceedings pending and - 
not collusion in‘some other proceedings. In Butler v. Butler,> it was held that 
the fact that the husband had in a previous suit been guilty of col'usion would 
not disentitle him to relief in the present suit. The object of this provision for 
dismissing the petition on the ground of collusion between the parties is to 
compel the parties to come into the Court of divorce.with clean hands. It 1s 
to oblige them to bring all material and pertinent facts to. the notice of the 
Court, to prevent the blinding of the eyes of the Court in any respect, to 
oblige them so to act as to enable the Court to be in a position 10 do .justice 
between the parties.? In Harris v. Harris," in an undefended suit filed by the 
- husband for divorce, the petitioner’s wife furnished a photograph of hersel 
to the petitioner’s solicitor and attended the hearing to enable her identifica- 
tion, and the, petitioner’s solicitor paid: some money to her for the help thus 
rendered. In spite of this, the Court held that there had been collusion 
between her and the petitioner and that a decree should be pronounced. Every 
matrimonial proceeding is a triangular contest, the Court being a party alon; 
with the two spouses, and since no fraud ought to be played on a Court if the 
Court finds that there has been such a fraud, because collusion is only 2 
species of it, it must set its foot on it with all the power it possesses, and refuse 
the relief asked for however well-founded it may be. Especially in divorce 
matters, the power of granting a decree should not be used without -attentiv® 
circumspection and‘ unremitting vigilance.‘ ‘The dismissal of a. petition OF. 
the ground of collusion does not however prevent either party from. ling. 
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generally a presumption against collusion.* The fact that the respondent also 
wants a dissolution of the marriage does not necessarily import collusion 
between the spouses.” Tne Court can examine the admission of guilt by a 
spouse to see if there isany collusion.® li the Courc is satisfied avout the 
aoseace of collusion, i: may act on the uncorroborated confession of adultery 
vy a party tu the proceedings.“ Ifa petition for aay of the reliefs under the 
Act is brought in collusion or prusecuced in collusion with the respondent then 
decreed. Collusion is an illicit, secret understanding by which 
parties who are jointly furthering a common purpose assume the semblance of 


nostility.* Collusion in mat 


corrupt consenting of one spous 
plaint is afterwards made, while collusion is a corrupt 


nusband and wife for the procurement of a divorce. 

in a divorce proceeding would include not only agreement whereby a valid 

uefence is suppressed but also agreement for making no defence. Along with 

other circumstances t 

itself be evidence of collusion. Collusion means agreement or understanding 
tis made to believe in the existence of 


between the parties, whereby the Cour ? 
truth of thé circumstances which to the knowledge _of the parties are non- 
existant or false and the existence are truth of whici 1s essential for the grant 


of the relief claimed in the petition.” An arrangement arrived at by mutual 
goodwill is something that Court’s are called upon to achieve in 
under the Act. In every coacert of minds 


the desiraole type of collusion by giving it 


conciliation in Section 23 (2:. 

circumstance justifying grant of relief under Section 23 of pleadings or the 
conduct of the parties.” It is @ well-established principle of law that no 
person should de permitted to take any advan 
himself or herself. When therefore the only | 
could have got the decree for divorce set aside, is on 
ground is made unavailaole to i 
her assistance, she cannot later on approac 
relieved of the consequence of her own fraud.” 
separation the husband did not contest and a decree on the basis of statement 
of the wife was passed. It was held that the decree is not legal in view of 


Section 23 (1) (©).” 


. . 13, Umuecessary or improper delay.—In a matrimonial proceeding, the 
Court is not bound to pronounce a decree if the petitioner is guilty of unreason- 
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able delay.* Section 23 (1) (d) enables the court to refuse relief even under the 
Sections kept free from the bar of limitation in case of parties approach the 
Court after unnecessary and improper delay.* It is implicit in the expression 
“unnecessary or improper delay” that the absolute bar envisaged under Section 
23 (1) can operate only where the delay is culpable.* Inthe same case it is 
further held that before the Court grants relief it must be Satisfied that the 
delay is not due to any such reason as acquiescence in the injury or indifference 
to the same or some wrong motive for seeking relief after sleeping over the 
matter for inordinate pericd the Court can not be used as a place to which the 
Spouses can resort whenever it suits in or her to do so keeping in the meantime 
the threat of action in reserve against the other Spouse and use it after ‘a long 
time at the slightest provocation at a moment the petitioner thinks suitable.“ 
petitioner for a relief in respect of matrimonial Offence is not entitled ty 
slumber over his rights but must come to the Court as earlier as possible 
because when a man delays, the Court can easily presume that he has not got a 
serious complaint or that the Proceeding is a collusive one.” Though this is 
the outside presumption in most of the cases, there are exceptional circums- 
tances which may be urged as justification for the delay in the presentation of 
the petition by the petitioner.” So far as India is concerned, a spouse especially 
amongst Hindus, be it the wife or the husband is not expected to rush to the 
matrimonial Court for the relief immediately a matrimonial offence is dis- 
Covered. Brought up in an atmosphere of general patience and forbearance, 
it 15 rarely that either Spouse is provoked to resort to the Court even under the 
Stress of the worst matrimonial offence. Owing to the multifarious reforms 
that have been undertaken in the interest of women and to owing also to the 
Spread of education among the women-folk in the country, there is now 2 
Sencral awakening of the softer sex to their rights and a general drive to 
Putting them on a position of equality with the male section of the community, 
@ drive which has borne fruit in an Article iacluded in the chapter on Funda- 
mental Rights of the Indian Constitution. Right through one finds in the 
Various section of the Hindu Marriage Act a treatment which does not 
fferentiate between one sex and the other. When the question comes to be 
adjudged regarding the respective Tights, one ought not to shut one’s eyes to the 
background of the Hindu society and the’ instinctive reluctance especially 
amongst the women to come to Court and air their grievances against the. 
husbands. So even though the enactment governing the Hindu Marriages has 
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the future is looked up to not as something superior or better but as something 
which is unknown and may possibly be the worse. It is in this conservative 
background that the administration of matrimonial justice is to be conducted. 
If delay alone is to be as it is in the west a fatal objection to the maintainability 
of a petition for relief on the ground of matrimonial offence, be it adultery, be 
it venereal disease or any other ground to be found in Sections 10, 12 and 13 
most of the petitions may have to be dismissed. Even in the west delay has 
not always been looked upon asa fatal objection. There is always a marginal 
discretion given to the Court to ignore the delay even when there is not a very 
cogent justification for it. In India that discretion must be generously exercised 
owing to the newness of the rights, the time that must necessarily elapse before 
the community can ve educated into the new order of matrimonial privileges 
that has dawned upon the Hindu community and as already said the general 
reluctance and apathy on the part of the people to resort to the Courts. At 
the same time if even with a due margin for excusing the delay on account of 
-the nature of the Hindu community, its history and background and the sudden 
newness of the new order of society that is inroading into their culture, there 
is a feeling in the Court that the delay is still unreasonable and improper there 
is undoubtedly a competent jurisdiction in the Court to dismiss the petition.~ 
The position has been fully set out in Chinnaperumal v. Marryayee,” thus = 
“No general rule can be laid down as to in what circumstances delay should 
lead to the non-suiting of an application under the Hindu Marriage Act, for 
the very simple reason that the delay may ve the result of different causes in 
different cases, for example there is the delay which is intentional and which 
amounts to acquiescence in which case assistance should be refused straight 
away. Then there may be what might be called the delay of optimism, namely 
_ the aggrieved party still hopes very often on a slender basis that things can be 
patched up and therefore avoids pushing matters to an issue ; and where the 
indications are such the delay should not lead to the unsuiting of the party who 
ne prolonged optimism is disillusioned and goes to seek the assistance of the 
ourt. 


‘Phen there is the delay of apathy especially, on the part of the women, 
who generally speaking, are more helpless, than the men in the corresponding 
class and in such case the party just lets things drift without really grasping the 
legal consequences and after some years suddenly realises the extremely preca- 


rious position to which it has brought itself and then stirs about so as to do 
something. 


“Then there is the delay caused by the party experiencing difficulty in 
gathering sufficient funds for the expenses of initiating and continuing the 
proceedings. $ 


“Therefore, the Court should be guided to some extent by the 
humanitarian principle. The Court should also remember that delay, even 
when it raises the presumption of acquiescence is liable to explanation and the 
explanation whatever its worth should be given due consideration. GA: 

«The modern trend is to exercise a liberal discretion in cases where relief 
would have been refused on the ground of unnecessary delay. All these would 
show that an opportunity should be given to the party to explain the delay and 
the Court should consider the explanation and then decide whether the 
petitioner should be unsuited on account of the delay.”” 
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Delay, however long, is not by itself a bar in a nullity suit, but is relevant 
when considering want of sincerity, that is, such conduct on the Part of the 
petitioner as ought to estop that person. The onus of proving that the delay 
is inexcusable is on the respondent.“ In an ex parte case that Court itself ma 
take the objection in obvious cases.» Where a husband filed a petition for 
divorce four or five years after he came to know of his wife’s adultery and gave 
no reason for the delay, a divorce can be refused on the ground of delay alone,* 
If the mere circumstance that there has been delay is sufficient to defeat a 
decree, every petition based on a charge of nullity would be defeated ; for in 
our society both the husband and wife generally wait and take decisions to go 
to Court when everything else has been tried and failed. It is only when 
matrimonial lot becomes intolerable that a party resoris to Court. Where a 
home is irretrievably broken and the marriage wrecked, the suffering should 
not further be protracted by dismissing the petition on the ground of delay. 


The test is whether the delay is culpable or whether it isin the nature of 

a wrong. That is why the modern trend is to exercise a liberal discretion.’ 
Evidence must be given to explain the delay.” The delay must be unreason- 
able in all the circumstances of the case before it will have the effect of a 
fatal odjection to the maintainability of the petition for relief on account of 
any of the matrimonial offences mentioned in the Act.” Where an application 
was fied by the husband for restitution of conjugal rights long after the wife 
had left him and had even obtained an order for maintenance under Sec- 
tion 488, Criminal Procedure Code, the application would be liable to be 
dismissed under Section 23 on the ground of delay.” “Unreasonable” is an 
expression elastic enough to comprehend all the facts, features and circum- 
Stances of the case including the status of the parties, the nature of the offence 
and the sex of the petition. As between the sexes, on account of the pro- 
verbial patience of the mother when there are children of the marriage, the 
mother generally does not want to break up -the matrimonial home on account 
of the misdeeds of the husband. It is not the same this in India as in England 
that a divorced wife has to face. In England she may be the object of the 
pursuit for the man as she has often a marriage portion that might have been 
settled on her and which she takes on divorce. In India a divorced wife is: 
looked down upon and it is very rarely unless she has alluring means that she 
can attract men to marry her. Any woman who has been divorced by: her 
- husband though for a cause for which the husband is mainly responsible ‘is 
ooked down upon in India as an unwaated woman likely to pollute the, pure 
treams of social life. Where the population ofthe female sex which is far in 
3 xcess of that of the make sex is not able to find husbands for grow-up girls, 
cincrease that number by allowing inroads by discarded or divorced women 
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is not a matter which the society easily tolerates with equanimity, and evcry 
one who knows this attitude of her neighbours to a woman divorced generally 
shoulders at the thought and prefers to put up with her matrimonial lot 
however intolerable it may be. So if she waits for some time for a short oF 
long duration frevently paying to the Almighty that her husband might reform 
or that in the interests of the children bora to her by the husband she should’ 
not break away from him throwing the children into the streets and the 
husband into the arms of another woman by marriage or otherwise, and is 
pursuaded to come to Court when her position with the husband becomes 
absolutely impossible, that is, at a time tong after the matrimonial offence 
which is made the ground of attack, any Court if appraised of all the facis 
of the sufferings endured by the woman and the promptings of mother-hood 
which dissuaded her from the expendition in the matter of going to the Court 
for the relief, the Court will surely condone such delay as proper and reason- 
able and not unnecessary in the circumstances. Whereafter becoming aware 
of the ground a wife chose not to invoke it ia proceedings ‘for divorce, but to 
cohabit with her husband and beget children and live merrily in her husband’s 
home for a number of years and then to involve the ground because of a mis- 
understanding which arose long after she entered into matrimony, the Court 
will have no option but to regard the delay as unnecessary and improper.* 
Though the question of excusing the delay in the matter of the initiation of a 
matrimonial proceeding is one in the discretion of the Court, it ought not to 
exercise its discretion in favour of one who has slumbered in sufficient comfort 
for-an inexcusably long time because the inaction oo the part of the petitioner 
in such a case may be due to the fact that he is not sincere in his comp:aiat 
and that he-has acquiesced in the wrong or condoned it.2 This however does 
not mean that in every case of delay, the Court is bound to dismiss the peti- 
tion,® as if the Court has nu jurisdiction to decree the petition whenever there 
is a delay which is not reasonable.* In .Vimoo v. Nikkaram,® it was held 
that the mere fact that the first wife came to Court with a petition for divorce 
on the ground of her husband’s second marriage 1] years after the Act came 
into force was not a ground for dismissing the petition for delay where it is 
found.that the petitioner was provoked to file the petition on account of the 
harassment‘of the husband in respect of the property of the wife. If both spouses 
had forgotten about their marriage and never live together for last 22 years, 
they could no more live together. It would be undesirable to keep a marriage 
which has broken down irretrievably to be allowed to ‘continue. It is a case 
where the parties buried thé marriage | ong ago, and it would be too late in 
the day to revive it.” The petition for nullity of marriage after 8 years 
was filed the delay however long in bringing ard proceeding under the At, is 
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not itself a bar, but is merely a factor-in considering in any insincerity. 
Delay of 6-1/2 years after the spouses separated in filing application for Testi- 
tution of conjugal: rights is not fatal to the application where it was shown that 
incessant efforts were made for an amicable settlement all the time before filing 
the petition.? Section 23 (1) (d) in terms just did not refer to delay merely ; 
what is cautioned against was ‘“‘unnecessary” or improper delay. The former 
adjective might possibly have reference to the circumstances which in given 
cases might or might not amount to extenuating circumstances for the delay. 
The epithet “improper” would indicate that the Court has to see if the delay 
has in any material way rendered it ditficult for the Court to come to a 
reasonably satisfactory determination on the issue raised in the proceedings. 
Where the marriage was in 1957 and the Court was moved in 1974 to have 
it declared a nullity on the ground of the husband being already married and 
having a wife, and by the then husband had died and the first wife also had 
died in 1958 and the lower Court on the evidence found the marriage. to be 
bigamous but that the delay in moving the Court for relief was fatal to holding 
the dismissal to be improper the High Court observed that the element or 
delay could not override other considerations, that in any case the time lag 
in instituting the proceedings could by no means be over-emphasised but must 
be considered in the proper setting and in the context of various other statutory 
considerations, the relative importance, the cumulative effect of which the 
Court had to decide for itself in a reasonable and just fashion.” Application 
for restitution of conjugal rights by the husband was filed long after wife had 
left petitioner and had even obtained order under Section 488, Cr. P. C. 
Application was held liable to be dismissed under Section 23 on the ground of 
delay.* In considering the delay the Court should duly bearing in mind that 
the reasonable possibilities, eventual reconciliation, the effect of the continuous 
or dissolution of the marriage of the other wife or wives, the manner in which 
the married life was led by the parties in the past, circumstances responsible 
for the breakdown, may be appropriately considered.* The delay of 21 months 
for divorce proceeding by wife-was held not unnecessary.° The positive law 
on delay is rested on the doctrine ‘want of sincerity’. The husband abiding by 
the marriage for 15 years, and, seeking restitution of conjugal rights meanwhile 
is a husband prosecuting his action on the ground of the wife’s impotency for 
a side-motive.” A petition under Section 13 (2) attracts limitation under 
Section 23 (1) (d) only and not that under Section 23 (1) (b).° The period 
preceding the coming into force of the Act cannot may consideration in 
dealing the question of delay in presenting petition under Section 12.° The 
conduct of the parties must be taken into account to see if delay was really 
culpable.t° The petition for divorce by wife was filed wherein evidence 
showed her utter helplessness is a reason to justify the delay.** Application 
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for restitution of conjugal rights by husband was filed after 10 years from 
withdrawal by wife from his society and no satisfactory explanation was given 
for such inordinate delay. It was held that the decree in favour of husband is 
not sustainable.* When dealing with the question of delay, one should not 
be oblivious of the background and tradition of Hindu Society and the instinc- 
tive reluctance amongst the women to come to Court and seek redress of their 
grievances against the husband.” If the delay is not explained in a petition 
for dissolution of the marriage, the dissolution is liable to be refused.* Where 
the husband first came to know that the wife had committed adultery 4or5 
years prior to the filing at the petition the decree for divorce could be refused 
on the sole ground of unnecessary and improper delay in instituting proceed- 
ing. Where the husband claimed restitution of conjugal rights 4 years after 
the wife left his house and such inordinate delay was not explained by him, 
the petition under Section 9 could not be allowed.° 


Where it was not apparent from the record that there was any intention 
on the part of the wife to bring cohabitation permanently to an end when 
she left the husband’s place in August, 1969. 


At that time a pretext was advanced that there was 4 marriage in the 
family of the wife. The intention only became apparent when the later in 
that year the husband and his brother went to fetch the wife and she did not 
return to the matrimonial home. Still the husband waited for sometime 
hoping that good sense may prevail with the wife and she may be willing after 
lapse of sometime to return to the matrimonial home. Another attempt was, 
therefore, made in the year 1974 or thereabout at the time of the death of the 
wife’s maternal grandfather, when the families of both the parties assembled 
and an attempt was made to sort out the differences, so as to bring the wife 
back to the matrimonial home. Even then the husband was then prepared to 
take back the wife to her matrimonial home but even thereafter she did not 
return. Thereafter, it became imperative for the husband to bring forward 
the petition for divorce as there was no alternative. In these circumstances, 
it cannot be said that there was any uonecessary or improper delay in filing 
the petition for divorce which could prove to be fatal.” : 


14. Justification for the delay.—The Court will be inclined to excuse 
the delay for various reasons, i. e: want of means and poverty on the part 
of the petitioner, ber regard for the feelings of the other members of the 
family and the honour and prestige of the family, her fear of scandal and 
a desire to avoid a final break-up, if possible, and her expectation that there 
were reasonable chances of reconciliation.” The following have been held 
to be Justalia ole grounds for ignoring the delay : 

(1) Poverty and want of means always considered as sufficient ground 
`= for excusing the delay. 
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(2) Anxiety to avoid publicity and scandal for the sake of the children* 
and the honour of the family in the hope that the respondent 
would re-form till it becomes impossible to want any longer 
has been held tobe a sufficient ground having regard to the 
conditions of Indian society.? 


(3) Lelay due to honest effcrt to bring atout a reconciliation between 
the parties has also teen heid to bea proper ground for excus- 
ing the delay occasioned by such effort.* In this case the time 
taken by the husband to prevail on his wife to mend her evil ways 
was held excusable.‘ 


(4) Wife’s hope of reconciliation :ë 


(5) Consideration for the importunity of the mother to desist from 
precipitating a break in the family :° 


(6) Patient endurance or cruelty by the wife to avoid shameful 
exposure :” 


(7) Exigencies of wife’s domestic service :? 
(8) Discovery of the matrimonial offence only recently.” 


In Mansfield (falsely called Guno) v. Guro,1° the reason for requiring delay 
to be explained to the satisfaction of the Court is given as that prima facie 
the mere fact of delay upon a complaint of a matter so fundamental to 
marriage raises doubts as to the reliability of the evidence of the complainant 
In support of the complaint,** enumerating the various circumstance which 
have to be torne in mind by the Court when itis asked to condone the 
delay in filing the petition. Clause (iv) of Section 13 (2) only gives right 
to repudiate marriage after attaining the age of 15 years ard before 
completing 18 years ofage and hence petition fcr dissolution of marriage 
by wife after completing 18 years of age is maintainable and there is no 
unnecessary or improper delay in instituting proceedings.2* 


15. ““Wrong”— Meaning of.— Section 23 (1) of the Hindu Marriage Act 
does not come in the way, if- tke party wants to take advantage of the 
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statutory right to obtain dissolution of marriage which has been conferred on 
him or ner under Sec. 13 (LA) and as such a party cannot be said to be taking 
advantage of his own wrong, when he relies on @ statutory right. 
however, the Supreme Court has explained ia the case of Dharmendra Kumar, 
v. Usha Kumar,! thatin order to be a “wrong? withia the meaning of 
Section 23 (1) (a), the conduct alleged has to be something more than 4 mere 
disinclination to agree to an offer of reunion, it must be misconduct serious 
enough to justity denial of the relief to which the husbaad or wife is otherwise 
entitled. Lt is in that way that the Supreme Court has reconciled the apparent 


conflict in Section 13 (1-A) and Section 23 (1).” 


16. Clause (e) of Section 23 (1) —Other legal grounds in bar of relief. — 
The legal grounds contemplated by this clause and waich operate as bar to 
any relief under the Act are grounds stated in the various provisions of the 
Act itself A ground for relief cannot be said to exist or to have been estao- 
lished if the requirements of the ground and the conditions relating to the 
same are not fulfilled and presumably the clause was inserted exha undani 
cautela, The Court has no power to decree relief on any ground under the 


Act where any mandatory requireme < 
itself is not satisfied. The other legal grounds 1 


the period of the ground of grievance mentioned in Sections LL an 13 an 
i ition under Section 14. Amongst the other 
her proceedings, and 


advantage from such deceit. 

matrimonial offence is litigate 
Court, neither party can claim 
over again if the other party objects. This is what is mea 


ase to re-open the issue Or alive either party to re-open it despite the 
e other party. If the Court is satisfied that in the previous 
Full and proper enquiry. It will not normally allow 
ain, and if it is not satisfied it will consider it its duty 


to order a fresh enquiry into the case. In applying this principles there are 
agory consists of those cases 


proceedings where one party has been found guilty. In suc 


and the accuse 

a subsequent suit for divorce. The Court will not as a rule allow him to do 

this. The third category is where 4 charge of matrimonial offence bas been 
Magistrate and the complaint repeats the charge 


made unsuccessfully before 2 
in the subsequent suit for divorce. In such a case as between the parties the 
ules of estoppel would seem to apply, but the divorce Court, which is bound 


1, AIR 1977 SC 2218. 
3. Smt. K.S. Lalithamma v. N.S. Hiriyannaiah, AIR 1983 Kant 63 at 


p. 67 ; See Geeta Lakshmi v. G. V. R. K. Saryeswara Rao, AIR 1983 
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by no estoppel, almost invariably investigates the charge afresh, The reason 
is that because it is known that Magistrates are inclined to concentrate more on 
the question whether the husband ought to pay maintenance to the wife and 
less on the other issues, however, relevant they may be. At any rate the 
divorce Court does not consider it satisfactory to leave the matter to be con- 
clusively determined by the Magistrate. The divorce Court regards their 
finding as evidence but not as conclusive on the issue. Where a decree fora 
Judicial separation. has been once obtained on the ground of cruelty and 
adultery, a new petition asking for dissolution of marriage opon the same facts 


` Tights where defence of adultery and cruelty were set up would be relevant ina 
petition by the wife for dissolution of marriage but would not operate as res 
judi cata.$ : 


In a proceeding under the Act it is open to the respondent to take objec- 
tion to the jurisdiction of the Court to entertain the matter. Apart from the 


In matrimonial proceedings there cannot be judgment by default or admission.° 
Respondent’s failure to establish the defence does not mean entitlement of 
petitioner to relief.” Where the Act itself has prescribed a period within which 
a petition for relief on a particular ground has to be presented the-Court cannot 
entertain the petition after the expiry of the period.® 


17. Reconciliation - Duty of Court.— Before proceeding to grant any 
relief under the Act, under Section 23 (2) it becomes the primary duty of the 
Court in the first instance, in every case where it is possible to do so consistent- 
ly with the nature and circumstances of the case to make every endeavour to 
bring about a reconciliation between the Parties.” Cases where estrangement 
between the spouses appears to be acute are no exceptions.!° Under the proviso 
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to the sub-section when matrimonial relief is sought on any of the grounds set 
out in clauses (ii) to (vii) of Section 13 (1) the Court need not make an 
attempt to bring about reconciliation, The words ‘Sin the first instance” iD 
Section 23 (2) indicate that the Court’s endeavour must be before the granting 
of relief.” It may be the initial stage or at a later stage whenever the Court 
finds it possible to do so regard being had to the nature and circumstances of 
the case.” The effort should be sincere and effort should not be given up 
merely on the ground that counsel for one or both parties had stated that there 
was absolutely no chance for reconciliation.* The provisions of the sub-section 
are mandatory.‘ Merely because the Court can resist in certain cases from 
reconciliation effort the Court is not relieved at all from exercising its power 
and discharging its duty under the sub-section.” A decree passed (for instance 
for judicial separation) without endeavouring to bring about reconciliation 
cannot be maintained.” The appellate Court also has to observe the procedure 
in Section 23 (2) while disposing of appeals under the Act.” Section 23 (2) 
does not apply to a case where one of the parties seeks restitution of conjugal 
rights.° The matrimonial Court can chose with her without suggestion of the 
counsel of the parties, the time at which reconciliation, wherever possible, and 
whenever consistently with the nature and circumstances of the case, is practica 
to be attempted. In an application by husband on the ground of- non- 
compliance of decree for restitution of con jugal rights by wife, prayed for 
divorce decree; wherein. the wife’s plea was that the husband refused to let 
compliance with the decree is of no avail.’ It is the duty of the Court to try 
for reconciliation and without it order directing husband to file his objection is 


notwithstanding the imposing of a duty on,the Court to make every endeavour 
to bring about a reconciliation betwsen the party!” A Court functioning under 


But the mere fact that the Court makes no reference to Section 23 in the order 
does not imply that the Court was unmindful of this duty. In restitution of 
conjugal rights proceedings, the reconciliation is achieved only by granting 
restitution of conjugal rights. It is where the relief of judicial separation oF 
divorce is asked for that the Court should try to avoid the granting of the relief 
and see if it is possible to bring about reconciliation between the parties.** The 


Court in its anxiety to promote an enforced reconciliation should not condone 


cruelty even, if the parties are of a comparatively humble status m life and 
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decree restitution of conjugal rights in a prima facie case of physical cruelty, 
The proper approach in cases falling under the Act is laid down in Section 

` 25 (2). It is “reconciliation first”. A Court should in the first instance bear 
in mind that any order it passes shculd be one calculated to effect reconci- 
liation, and bring man and wife together. In that sense, other things being the 
same, the granting of conjugal rights being, as it were, Compulsory reconci- 
liation, is a correct step, while the converse, namely ordering Judicial separa- 
tion, is one in the opposite direction. Onthe other hand, the Court should 
not, in face of grim facts, impose or: inflict on the aggrieved Party, what it 
supposes to be a step of reconciliation. There are cases which are beyond 
reconciliation : and for a Court to act on the motion that a Step towards 
reconciliation should invariably be taken, is in effect, though unintentionally, to 
encourage the offending spouse to practice cruelty. Trial Court is to make 
endeavour to bring about reconciliation. Failure does not affect its jurisdiction 
to try the case. Endeavour can be made by appellate Court also.2 In a ` 
proceeding for restitution of conjugal rights against wife wherein the husband 
forming impression that subordinate Judge tried to persuade him to submit to 
humiliation at the hands of the wife the case would be transferred to District 
Judge.* Section 23 (2) casts a duty upon the Court to bring about a reconci- 
liation before it grants relief under the Act. Where the Court does not grant 
a relief of divorce or judicial separation under the Act but dismisses the appli- 
cation for it, the section is not attracted. In sucha case, an appellate Court is 
not bound to do it.* 


The philosophy of justice in a matrimonial jurisdiction behoves the Court 
to strive to restore conjugal harmony. The family being the unit of the nation, 
its internal unity is the strength of the nation. So it is that the lifestyle of 
man-and-wife should reflect this, ‘inner landscape” of the Indian Community. 
A Judge should, actively stimulate a reapproachment process without involve- 
ment in any specific proposal, in the spirit of Section 23 (2). The decree for 
judicial separation is valid, even if no effort was made by the Court for reconci- 
liation between the party.® 


Under Section 23 (3) the Court for the purpose of reconciliation can 
refer the matter to a third party named by the parties to the proceeding or 
named by the Court. It is open to the Court while disposing of the proceedings 
under the Act to have due regard to the reconciliation Proceedings and the 
conduct of the parties therein.” 


The Court will in a husband’s petition in the first instance, satisfy itself 
whether the petition is bona jide and is not a device to avoid payment of main- 
tenance which the wife was getting.° A pre-nuptial agreement by the husband 
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to live at the wife’s place is however, no bar to the hu 
wife living with him wherever he decides to reside. 
however, succeed merely because the respondent's ; 
established.” The petitioner cannot take advantage 0 7 

defence set up.” In defence to a petition for judicial separation on the ground 
of desertion, it is open to the respondent to plead and prove that the desertion 


was really on the part of the petitioner 10 hat he or sbe by his o 
e for the respondent to lead the family life and therefure she 
was forced and entitled to live away.‘ lu such a case, if the Court comes to 


the conclusion that the party really guilty is the petitioner, the petition has to 
injury of threat of such 


hich tell upon the mind involving the 


or neighbours. 
and by the absence of access for sexual intercourse for longer than the 


of generation of the chil S 
wife with gonorrhoea,° and venereal disease.” ln judging t 
should not be forgott 
has to be considered having regard to the usual reluctance o 
neighbours to come forward to give evidence in such cases.” 

18. Pre-marital pregnancy.—It is for the petitioner-husband who seeks 
annulment of the marriage on the ground of pre-marital pregnancy ol the wife 
to establish that all the requirements of Section 12 (1) (d) and Section 12 (2) (b) 
are satisfied.** Ifthe pregnancy is sufficiently advanced so that anybody who 
has an eye can discover it, it does not lie in the month of the husband to state 
he time of the marriage. It is for the petitioner 


that he was not aware of it att : 
to show that the respondent was pregnant by some one else at the time of 


marriage.” 
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19. Clause (4) of Section 23.—In case of decrees of divorce, the Court 
passing the decree shall give copies thereof free of cost to each of the parties, 
If the party concerned does not ask for the certified copy of a decree of divorce 
as contemplated by sub-section (4) of Section 23 of the Act, non-furnishing of 
the same free of cost by the Court does not save him or her from the appli- 
cability of law of limitation prescribed for filing the appeal under Section 28 (4) 
of the Act.* ot 

“[23-A, Relief for respondentin divorce and other pro- 
ceedings.—In any proceeding for divorce or judicial’ separation 
or restitution of conjugal rights, the. respondent may not only 
oppose the relief sought on the ground of petitioner’s adultery, 
cruelty or desertion, but also make a counter-claim for any relief 
under this Act on that ground ; and if the petitioner’s adultery, 
cruelty or desertion is proved, the court may give to the respon- 
dent any relief under this Act to which he or she would -have 
been entitled if he or she had presented a petition seeking such 
relief on that ground. ] pe, 
SYNOPSIS 
1. General. 


2. Suit for restitution of conjugal rights—Counter-claim for decree of 
divorce—Rejection of counter-claim. 


ar oh: General.—This section empowers the Court in any proceeding for- 
divorce, or judicial separation or restitution of con jugal rights to give “relief to 


Act, the wife has option to lodge counter-claim and Press for judicial separation 
on the ground of desertion The fact that she did not lodge the counter-claim, 
would not disable her from resisting husband’s Petition for restitution of 


2. Suit for restitution of conjugal rights —Counter-claim for decree of 
divorce — Rejection of counter-claim.— Where the husband has filed in the High 
Court an application under Section 23-A of the Hindu Marriage Act, 1955 
making a counter-claim and praying that he may-be' granted a decree of'diyorce 
under Section 13 (1) (ib) of the Hindu Marriage Act dissolving his. marriage 
with the wife. It may be pointed out that-in the trial Court the husband did 
not make such a Counter-claim under Section 23-A of the Act. Further the 


l. Smt. Surjit Kumar v, Shri Tarsam Singh, (1977) 79 Punj LR 667. 
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24. Maintenance pendente lite and expenses of pro- 
ceedings.— Where in any proceeding under this Act it appears to 
the court that either the wife or the husband, as the case may be, 
has no independent income sufficient for her or his support and 
the necessary expenses of the proceeding, it may, on the applica- 
tion of the wife or the husband, order the respondent to pay to 
the petitioner the expenses of the proceeding, and monthly, 
during the proceeding such sum as, having regard to the peti- 
tioner’s own income and the income of the respondent, it may 
seem to the court to be reasonable. 


SYNOPSIS 


1. Applicability, scope and object of the section. 

2. Sections 23 and 24—Comparison. 

3. Whether a husband can apply for interim maintenance. 

4. Maintenance can be granted to the child howsoever labelled the 
petition may be. 

5. Independent income. 

6. Fixing maintenance—Factors to be considered. 

7. Quantum of maintenance. 

8. Date of awarding interim maintenance. 

9. Stay of proceedings. i 

0. Lump sum payment under Section 125, Cr. P. C.—Whether petition 

can also be filed under Section 24 of the Act. 


11. Powers and duties of tke Court. 
12. ‘Proceedings under the Act”. 
13. Affidavits. 

14. Appeal. 

15. Step for prosecution of appeal. 


1. Applicability, scope and object of the section.—It a 

bare perusal of the provisions of Section 24 of the Act that al 
has been made in order to provide means to the spouse who has no independ- 
ent source of income to contest a matrimonial proceeding. The indigen 
spouse should be allowed to obtain the requisite maintenance and litigatio 
expenses from the other party, soon after the filing of the application Cadar 
Section 24 of the Act, in order that the indigent spouse could maintain herself 
during the pendency of the proceedings, and also incur the legitimate expenses 
for contesting the matrimonial dispute. If the proceedings under Section 24 
of the Act are allowed to linger on and are unreasonably delayed on account 
of the dilatory tactics adopted by the other party or on account of lack of 
vigilance or prompt action on the part ofthe trial court, then the very pur- 
pose of inserting the provisions of Section 24 in the Act would be defeated. Th 
indigent spouse might have provided herself with the requisite means to fight 
out the matrimonial cause in some other way, but she is entitled to reimburse 
herself or to repay the debt taken from others, if she has raised the mone 
from others. Undoubtedly; the expression “where in- any proceeding” swith 
which Section 24 begins leads to the conclusion that the order granting interim 
maintenance and litigation expenses should be passed during the pendency of 
the peooeedin tee Digitized by eGangotri aaa 
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Thus it needs to be emphasised that the court dealing with a matrimonial 
case for divorce or judicial separation or restitution of conjugal rights or any 
other proceedings under the Act, where the respondent spouse hasa right to 
claim interim maintenance and litigation expenses under Section 24, On the 
ground that he or she has no independent income sufficient for support and the 
necessary expenses for the proceedings and an application under Section 24 of 
the Act is moved during the pendency ofthe proceedings under the Act, then 
it is the bounden duty of the court to, decide the application for interim mainte- 
nance and litigation expenses as expeditiously as possible befoire the trial of the 
main petition begins and at any rate definitely before the decision of the main 
petition. «The proceedings in respect of an application under Section 24 of the 
Act should not be frequently adjourned and deferred for some reason or the 
other or without any reason until the trial of the main petition comes to an end, 
as the principal object for which’ interim alimony has to be granted would 
itself be frustrated if the. respondent spouse is not put into possession of the 


| 


necessary funds for maintaining litigation soon after the application under © 


Section 24 is moved. That is why Séction 24 speaks of “it appears to the court” 
instead of providing that ‘it is proved before the court” and as such Section 24 
Application can be and should ordinarily be disposed of on the basis of affidavits 
produced by and on behalf of the parties. ei 


|.” rhe indigent wife could not be allowed to be deprived of her legitimate 
tight of obtaining interim alimony ‘and expenses of litigation, merely at the 
whim of the court or on account of the indiscretion exercised by the Court. 


.., The proceedings under Section 24 of the Act have an important-bearing 
with regard to the rights of the defending spouse. Not only. the provisions 
:Of Section 24 of the Act permit grant of maintenance pendente lite, but also it 
Permits the Court to make: an .order with Tegard to necessary expenses of the 
Proceedings. In a given case without provision for the necessary, expenses o 
the proceedings, it would be impracticable to insist upon the defending spous®? 
even to file a writ statement. The triat Court, which was moved by filing the 
application, was bound to decide the application with regard: to the maintenance 
and the expenses. There is, thus, obvious failure to follow. the provisions a 
Section 24 of the Act, and that should be enough to set aside the judgment: 
under appeal and remit the matter back to ‘the trial Court directing it to cons! 


_der the Applicantion. — 


-The.same should be made only on the basis of adequate material plac 
‘Party seeking a decree. That was more so-when the charges are serious eno by 
like that of the mental disorder of the spouse and of fraud.: It is obvious t 


; factum of the mental disorder of the given person cannot be found out. 


Decrees of the kind sought by the spouses cannot be made as of eae 


mere statements in affidavit, which may in a given case deserve acceptance 
jnarily 


~ material like the one having reference-of the other persons who had ord shou 


- ordinarily be insisted upon. It is significant that though in the presen 


either tendered or insisted upon. An affidavit of the husband is nothin 
‘the recitals of the allegations can hardly be treated as adequate.. 


_ only on the basis cf the affidavit so as to accept. the plea.of the unsou 
_ mind of the wife. Such acceptance of the affidavit does not furt 


occasions to be in the company of such person, which should be available, 


as 
the plea was that of mental disorder, no other material in that regar put 


S decided 
dness © 
ther “the 


It is evident from the trial Court judgment that the matter wa 
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requirements of law.. The Court should have in such matters, sought corrobora- 
tive or other direct evidence with regard to the allegation of the unsoundness 
of mind of the wile. If the wife was really affected by the mental disease and 
was not in @ position to take care of herself, it is indeed difficult to under- 
stand as to how the matter at all was proceeded with without there being an 
effort to appoint a guardian for such a person. The entire matter appears 
to have proceeded on assumptions and is clearly affected by the technical 
approach. It is difficult to sanction such a course of. enquiry in the matters 
arising under the statutes concerning the marriage and the decree of the kind 
as was sought in the instant case.” : 


A wife is not precluded from claiming maintenance under Section 24 
notwitbstanding that she had preferred a suit for regular maintenance under 
Section 18 of the Hindu Adoptions and Maintenance Act.” The right to relief 
under Section 24 of the Hindu Marriage Act is not dependent either on the 
merits of the main petition or on the decision of any particular issue or upon 


when the marriage is admitted it is the duty of the affluent spouse to maintain 
the indigent spouse. The exercise of power under Section 24 is not dependent on 
the defence raised on behalf of the opposite party.“ The enquiry contemplated 
under the section is summary in nature and the Court has to decide on primu 
facie materials without embarking upon a very elaborate and exhaustive 
investigation. The object behind the section is to provide financial assistance 
to the indigent spouse to maintain herself (or himself ) during the pendency 
of the proceedings and also to have sufficient funds to carry on the litigation 
so that the spouse does not unduly suffer in the conduct of the case for want 


cannot apply.t° Before interim maintenance 18 ordered the Court should be 
satisfied that the petitioner for such interim maintenance has no independent 
income sufficient for his or her support and the necessary expenses of the 


1. Meena Deshpande v. Prakash Shriniwas Deshpande, AIR 1983 Bom 409 
at p. 411. 

2. Simhachalam v. Papamma, (1972) Andh LT 242 : AIR 1973 AP 31. 

3. Surendra Kumar V. Kamlesh, AIR 1974 All 110 ; Sarirekha Dei v. 
Murli Dhar Subudhi, 1973 (2) CWR 1304. 4 

4. Artiv. Kunwar Pal, AIR 1977 Delhi 76. 


5. Sarirekha Dei v. Murli Dhar Subudhi, supra. 


6. Chitralekha v. Ranjit Rai, AIR 1977 Delhi 176; Suseelamma v. 
Raghunadha Reddy, (1977) 2 Andh WR 98; Arti v. Kunwar Pal, 
AIR 1977 Delhi 76. 

7. Sarita v. Captain Arvind Kumar Mehta, (1978) 80 Punj LR 213 ; 
Kamla Rani vy. Raj Kumar, 1971 Cur LJ 512: 73 Punj LR 912; 
Nirmala Devi v. Ram Dass, AIR 1973 Punj 48. 
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9, Satish y. Surjit Singh, AIR 1977 P & H 383. oe ; 
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proceeding. It is to be observed that the petitioner for the interim relief need 
not be the petitioner in the main petition and may be the respondent in the 
main -petition.* Two things must be established before the petition can be 
. ordered. The fact that out of sympathy for the petitioner’s lot some relation 

‘or friend ofthe petitioner is paying the maintenance would not make it 
independent income. The independent income here means his or her own 
income from his or her own property or by his or her occupation or service at 
the time. Besides, ifhe or she gets some income, he or she must further 
show that such income as he or she is getting is not sufficient for his or her 
maintenance and the expenses of conducting the petition, The only consi- 
deration that should enter the Judicial mind in an application under this 
section is whether the applicant is possessed of sufficient means or not for the 
support of the applicant and the necessary expenses of the proceeding.* An 
order under this section is appelable under Section 28 of the Act.” No revision 
will however lie.‘ Maintenance can be,ordered from the date of service of the 
notice in a proceeding started by the husband for divorce.’ 


The words “during the proceeding” in Section 24 mean a proceeding 
- arising out ofthe Act and pending in the Court. An appeal pending in the 
appellate Court is a proceeding under the Act and maintenance allowance 
can therefore be granted from the date of filing of the appeal and not from 
the date of the filing of the application for maintenance.’ If relief under 
Section 24 can be granted in an appeal froma decree or order passed under 
the Act, it can also be granted ina revision under Section 15, Civil Procedure 
Code against an order passed in a proceeding under the Act.” It has been held, 
that the words ‘wife or husband’ should not be interpreted in a strict and literal 
sense as to rule out maintenance 'for the benefit of dependent children living 
With the wife. By the every nature of the gcircumstances the requirement of 
the wife will include the requirement of minor children living with her a 
depending on her. Though the word used in Section 24 is “may” it would 
be only In extraordinary circumstances that a Court would refuse to grant an 
application under that provision, if the conditions precedent for the grant of 


1. Rajkumari v. Trilok, AIR 1959 All 628 ; Gopendranath Basu v. Si. 
Prativa Rani, 66 CWN 388. 


2. Saraswathi v. Krishnamurthi, AIR 1960 AP 30. 


3. Sobhana Senn v. Amarkanta, AIR 1959 Cal 455; see also Parasuram 

` Rao v. Prabha (1974) 1 Karn LJ 263 ; Madhukar v. Malti, ILR 
(1973) Bom 1003 : AIR 1973 Bom 141 ; Nirmala Devi v. Ram Der 
AIR 1973 Punj 48 ; Sarla Devi v. Balwanta Singh, AIR 1969 A : 
601 ; Kutumba Rao v. Sesharatanamba, AIR 1967 AP 325 (EB) y 
Jairat v. Jairat, AIR 1967 Punj 148; Nehalata v. Jagdish, A 
1964 Orissa 122 ; Rukmanibai v. Kishenlal, AIR 1959 MP 187. 


4. Suresh Prasad v. Manorama Devi, AIR 1973 Pat 321. 
. Sobhana Senn y. Amarkanta, AIR 1959 Cal 455. 


6. Mahabir Prasad Jain y. Smt. Pushpamala, 1970 All LJ 1406 ; see 2180 
Mukan Kumar v. Ajit Chand, AIR 1961 Raj 51; Annapurnamma V: 
Ramakrishna, (1958) 2 Andh WR 382. 


Surendra Kumar v. Kamlesh, AIR 1974 All 110. 


8. Damodar v. Binda, (1974) 76 Punj LR (D) 33 ; Bibi Balbir Kaur v- 
Raghubir Singh, AIR 1974 Punj 225: A ardo, v. Paradasamma; 
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such allowance are fully satisfied.t The conduct of either party is immaterial 
and irrelevant in regard to awarding maintenance pendente lite.2 Though 
there are no words specifically stating that an application under Section 24 has 
to be disposed of Prior to the main petition, itis clear that the application 
under the section is intended to be disposed of in the first instance during 
the pendency of the main petition. lt is not open to the Court to take on the 
application to the main petition itself. When the trial Court postpones orders 
on the application until the final issue is decided, the High Court as the Court of 
appeal can award maintenance and litigation expenses,’ Section 24 vests a 
wide discretion in the Court enabling it to modify, vary or suspend an order 
of maintenance on account of change in circumstances.* Section 24 does not 
in terms provide for discontinuance of the monthly allowance granted under 
the section but the Court which is seized of the matter has always the power 
to so act as to do justice between the parties and vary its earliest order in the 
light of the charged circumstances of a given case.° 


__ The suspension of an order of maintenance pendente lite on the indigent 
wife not producing any evidence only means that the order is put in inactivity ` 
and on the cessation of suspension it will revive with its full vigour without 
any further orders. The object of the suspension was to prompt the wife to 
lead her evidence expeditiously and for that purpose a penalty was imposed 
which consisted of deferring of punctual payment of the monthly allowance 
of maintenance which itself entails severe hardship.’ An order fixing main- 
tenance and litigation expenses without stating either the facts or the grounds 
on which it was passed is not proper Or legal.” Where the order is not 
supported by any reason and does not discuss the pros and cons of the rival 
versions of the parties relating to the quantum of the husband’s income it is 
liable to be set aside.” In proceedings under Section 24, no maintenance as 
such would be awarded for a period subsequent to the disposal of the petition.*° 
“An order made under Section 488 (now Section 125) of the Criminal Procedure 
Code cannot be cancelled merely because interim maintenance has been granted 
under Section 24, Hindu Marriage Act. That must necessarily await the 


final disposal of the main petition for matrimonial relief.>* 


The terms “respondent” and “petitioner” in the section refer respectively 
to the respondent and petitioner in the interlocutory application and not to 


the respondent or petitioner to .the main or substantive application.** An 


1. Usha vy. Suahir Kumar, (1974) 76 Punj LR 195. 

2. Lallubhai v. Nirmalaben, ILR (1971) Guj 1183: AIR 1972 Guj 174. 

3. Mythili Raman v. Capt. K. T. Raman, (1976) 1 MLJ 399 : 89 LW 
264 : AIR 1976 Mad 260 ; Arti v. Kunwar Pal, AIR 1977 Delhi 76; 
Chhaganlal v. Sakku Devi, AIR 1975 Raj 8. 

4. Arti v. Kunwar Pal, AIR 1977 Delhi 76. 

5. Anuradha v. Santosh, AIR 1976 Delhi 246; Devki v. Purushottam, 
AIR 1973 Raj 2. 

6. Kamla Rani v. Raj Kumar, 73 Punj LR 912. 
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8. Shakuntala v. Amarnath, AIR 1978 P & H 32. 
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application under the section can be made by a spouse who may be either the 
petitioner or the respondent to the main petition for any ofthe matrimonial 
reliefs.» An order staying further proceedings in the substantive petition for 
matrimonial relief will not affect the operation of an order passed under Sec- 
tion 24.” Nor will the withdrawal of the substantive petition absolve the 
husband of his liability to the wife to pay her the interim maintenance that had 
been ordered under Section 24 and due to her will. the date of such with- 
drawal.* Arrears. from the date of the main petition can be ordered though 
the application under Section 24 was made only later.“ The making of an 
order under Section 24 is one of discretion with the Court, a aiscretion which 
is judicial and has to be exercised on sound principles of matrimonial law.’ In 
exercising its direction it would be opento the Court to award interim main- 
tenance from the date of demand tor the same, by serving a notice on the 
other side after institution of the proceeding and not from the date of the 
application.° According to English decisions, alimony pendente lite may be 
granted by the Court in the exercise of its discretion even where in the pending 
petition the jurisdiction of the Court is questioned,’ or the very validity of 
the marrage is challenged.” Section 24 places the husband and wife on the 
same foofing and makes it possible to grant the relief against the wife also.° 
In case of non-compliance with an order directing payment of maintenance 
pendente lite and expenses of the proceedings, the Court has got the power 
to stay the matrimonial action for the purpose of carrying out the order!” 
There is nothing in the scheme of the Act prohibiting such stay.** If the wife 
has obtained a decree for restitution of conjugal rights and the husband has 
appealed, the wife can execute the decree and if the husband seeks stay pending 
appeal, he may be asked to pay up all the amounts due and the Court can 
avail‘of the provisions of Order 41, Rules 5 and 6 of the Civil Procedure 
Code.** It would be in the interest of justice to dismiss the appeal itself for 
non-compliance with the order.** The main sanction behind an order for 
payment of interim maintenance and litigation expenses is that‘in case of non- 


compliance, the defaulting party can be debarred from prosecuting or defending 


the proceedings.*“ The Gujarat High Court is of the view that the Court 
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cannot dismiss a proceeding,' or order the defence to be struck off.* The 


application by wife for interim maintenance for her and her child in pending 

divorce proceedings against her. The maintenance cannot be avoided to the 

- child as it is not within the purview of Section 24.2 The Court may fix the 
amount of per..anent alimony and maintenance under this sectio including 
expenses of the proceedings which the respondent was forced to face.* The 
fact that wife can go and live with her father does not mean that she cannot 
claim maintenance against husband. What is to consider under this section 
is her own income.” The divorce petition pending for a long time is no ground 
for directing husband to pay large sum as arrears of maintenance pendente 
lite. If the education and maintenance of all children was properly looked 
after by husband, the wife cannot claim for the same pending the petition. The 
provision for. education, maintenance and custody can be ordered by the 
Court under Section 24.° 


After the amendment of 1976 appeal lies, in the case of orders only if 
they are orders made under Section 25 or 26. However, even under these 
sections, if any interim order is made : it. is not appealable, no appeal lies 
against orders made under any other section of the Act for right of appeal 
must be conferred by Act. Interim order passed under Section 26 would be 
obviously similar to the one made under Section 24 in relation to the wife or 
husband. The Court may pass interim orders with regards to maintenance and 
education of the minor children. However, interim maintenance cannot be 
for the period anterior. The term “during” implies the period inter- 


he commencement and termination of the proceeding. The marginal 


note cannot govern the express provision of the Act, but where the words of 
the Act are susceptible of more than one meaning or are ambiguous the margi- 
nal note can be certainly taken into account provided the marginal note was 
part of the Bill which was presented,to the Parliament for its consideration and 
was passed into an Act. The amvunt of maintenance that may be granted 
even by way of support cannot be determined solely with reference to the 
: number of persons that have to be maintained from out of the income avail- 
Section 26 empowers the Court to provide for maintenance of only 
` minor children, and maintenance cannot be granted to adult children pendente 
lite. The proper recourse for them is to seek maintenance under Section 20 of 


able.” 


the proce 


first and Should as a matter of fact be decided before conclusion of the main 
petition. A reading of Sections 24 and 26 does not show that if the main 
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petition under Sections 9, 10, 12 or 13 is disposed of, the jurisdiction of the 
Court to award maintenance pendente lite by an order to be passed thereafter is 
not taken away. The wife’s main petition allowed on concession made by 
husband and her application under Section 24 was decided atterwards, the 
maintenance pendente lite for herself and her child can be granted from the 
date of filing petition under Section 24 tiil its conclusion.» Ina divorce peti- 
tion application under Section 24 for interim maintenance and expenses, if 
orders by the Court pendente lite, is not appealable but revision lies. Though 
Section 24 in terms refers only to the wife or husband making an application, 
the Court has got power under Section 26 to make interim order in respect of 
maintenance of minor children also.” The application by respondent-wife for 
maintenance pendente lite and expenses of proceedings when duly supported by 
affidavit, the Court cannot order requiring the wife to file written statement 
without deciding application is illegal.” The comma occurring after the words 
“the expenses of the -proceeding” in Section 24, is not disjunctive and does 
denote the legislative intent that the husband must pay expenses of the procee- 
ding even of not possessed of sufficient means and the punctuations cannot 
control the plain meaning of the text. Inthe same case their Lordships have 
held that to refuse claim of maintenance pendente lite and litigation expenses 
applied by the wife in divorce proceedings against her ona plea that she is 
guilty of a matrimonial offence would amount to pre-judging the main issue 
and is also contrary to the objection of Section 24. A wife found living an 
unchaste life is not entitled to the grant of maintenance pendente lite and 
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litigation expenses.” Under Section 24 maintenance can be granted during 


the proceeding in favour of the husband or wife as the case may be but not in 
favour of a child born out of the wedlock of the parties. The mere denial of 


relation by husband is not sufficient to oust the jurisdiction of the Court under 
Section 24.7 


The wife is entitled to claim interim maintenance pending hearing of the 
appeal.” The application for grant of interim alimony must be decided as soon 
as the puestion is raised.” Defence can not be struck off on failure to pay 
interim maintenance as ordered by the Court.?° 


2. Section 23 and Section 24—Comparison.—It cannot be said that the 
words used in Section 23 (2) i.e. before proceeding to grant any relief under 
this Act” will cover the summary proceeding under Section 24. If the provisions 
of Sections 23 and 24 are read harmoniously it is more than clear that the 
expression used in Section 24, i.e. ‘where in any proceeding under this Act 
makes it clear beyond doubt that an application for maintenance pendente lite 
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and expenses of the proceedings could be filed even before the procedure 
prescribed under Section 23 (2) is followed. If it is construed. that the order 
under Section 24 for maint nance pendente lite cannot be passed unless the pro- 
cedure prescribed by sub-sections (2) and (3) of Section 23 is fullowed then 
the very purpvse and object of Section 24 will be frustrated. 


Even otherwise an order passed under Section 24 of the Act could not 
be termed as illegal only because the court did not make any endeavour to 
briag aoout a reco.iciliation between the parties. The provisions of Section 
23 (2) are not ¿absolute in nature. While casting a duty upon the court to 
make every endeavour to bring about reconciliation between the parties a 
discretion is lett to the court, by the use of the qualifying phrase, “where it is 
possible to do consistently with the nature and circumstances of the case.” 


3. Whether a husband can apply for interim maintenance.— Though 
interim maintenance during the pendency of a matrimonial cause is usually 
made payable by the husband to the wife, this section enables the husband 
also to apply for the interim relief, in appropriate cases. The word ‘respond- 
ent’ inthe section means the respondent to the application for maintenance 
and refers to the opposite party in that application.” A poor man might have 


married a rich wife and the wife may file a petition for any of the reliefs 
icial separation, 


conducting the defence which he may have thereto. In such circumstances, 
it is open to the Court on 4 petition by the husband setting out the circum- 
stances justifying an order for interim relief to him to direct the wife 10 pay 
maintenance and the cost of the defence of the husband. The amount of the 
cost and the maintenance must depend necessarily upon the means of the 


parties, the nature of the case and the defence and the incidental expenses 


relief under this section if he satisfies the Court that he has no independent 
means sufficient for his support and the necessary expenses of the proceeding. 
It isa fortiori when the petitioner for interim relief is the wife, be she the 


petitioner or be she the respondent in the mam petition based on the matri- 
monial offence. 


4. Maintenance can be granted to the child howsoever labelled the 
petition mey be.—The provisions contained in Sections 24 and 26 are beneficial 
provisions and literal interpretation would be unsound ; and that on an applica- 
tion claiming maintenance for the husband or the wife, as the case may be, and 
for the child, maintenance can be granted to the child howsoever labelled the 
petitin may be. The substance matters, not the form. If there be authority 
under the provisions, there is end of the matter.” 


_unoder the Provision _________——_—— 
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at p. 258 : AIR 1983 Orissa 74 : 1982 East Re 
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5. Independent income,—The expression “independent income” has not 
the meaning of regular receipt of money periodically trom a given source as 
the expression “income”, is issued in the Income-tax Act. It merely means the 
wherewithal or funds or assets from which the maintenance and the costs can 
be met. Hence the use of the expression income is unfortunate and the expres- 
sion “means” may well have been used instead of the word “income”. It surely 
could not have been the intention of the legislature that a party who has large 
assets by way of landed property or palatial house or a big hord of money none 
of which yields any rent or interest but which can easily be converted to meet 
the expenses of the maintenance and expenses of the proceeding can be permit- 
ted to apply for interim maintenance and the cost against the respondent who 
has no property but is getting some salary which may leave some smal} 
margin of surplus after meeting the maintenance and the cost of litigation. 
Nor does the section mean that if the respondent to the interim maintenance 
has plenty of property but no income is received by him or her, he or she 
cannot be ordered to pay the interim maintenance and costs to the other 
spouse who is without the means to meet those expenses. If both the parties 
have the means to conduct litigation and meet their expenses of maintenance 
no order for interim maintenance can be awarded. So alsoif each of them 
is without means or income or at any rate possessed only of sufficient means 
which would leave no margin of surplus after meeting his or her own main- 
tenance and the expenses of the petition, then also no order for this interim 
relief can be passed. ‘Independent income’ means net income after deducting 
compulsory outgoing like income-tax, provident fund contribution, etc.” 
and in considering the means of the wife, possession of ordinary jewellery and 
household movables like utensils and furniture ough: not to be taken into 
account.* In Radika Bai v. Sadhu Ram,“ it was held that the goodwill or 
charity to earn something or possession of jewels which she could convert into 
cash and these would not bea proper ground for refusing her the funds 
necessary for ber carrying on the litigation. In considering this question of 
means of the applicant, the circumstance that the applicant is being suppor- 
ted by an adulterer and that the respondent has not sufficient means would 
be a proper ground for depriving the applicant of the benefit of this section. 
If the Court comes to the concluston that cven if she, the applicant has no 
income but she has the support of her parents or such others, the Court may 
award a nominal monthly amount towards maintenance.® But if the Court comes 
to the conclusion that the applicant is entitled to pendente lite maintenance, 
the quantum may be fixed at one-sixth of the netsincome of the respondent.° 
The maintenance pendenee lite cannot escaped of by the person who is working 
with father’s farm. The words ‘independent income” are applicable at:the time 
in the application for claiming maintenance is claimed and not subsequently 
at the time when same isto be granted. Even while a person is working with 
his own family members and relations, it could be said that he is having 00 
income as such within the meaning of Section 24.7 


6. Fixing maintenance—Factors to be considered.— Whenever Courts 
award even interim alimony, social status of the parties, earnings of the bus- 
band who has to pay maintenance, liability of the wife, require (sic) of pat 


1. Preeti y. Ravind, AIR 1979 All 29. 

2. Ibid. 

3. Kuriakase v Kuriakase, (1958) 1 MLJ 393. 

4. AIR 1970 MP 14. 

5. Gat 7 Ravind, AIR 1979 All 29 ; see also Sadka a Se 
197 . SÌ LV, i 2 ME a 
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ticular treatment, etc., all are to be considered while awarding interim alimony 
or even at the time of passing the final order of maintenance. 


Section 24, Hindu Marriage Act, 1955 speaks of fixing a reasonable 
amount, and that reasonableness has to be considered from some of the factors 
mentioned above and also other factors which may crop up in a peculiar 
case. Along with that, the Court also should not ignore the legal obligations 
of the husband to earn and maintain the wife. It should not be forgotten 
that there may be obligations of the husband to maintain other members of his 
family, and the Court cannot overlook them even though they may not be 
legal obligations. “GC 
the husband may not be saddled with the expenses and ultimately the Court 
will pass the order iconsidering all the aforesaid relevant factors. For consi- 
dering those factors, there cannot be any specific formula which will be 
available in all cases, but each case will depend on 115 particular set of circums- 
tances. ‘herefore, this rule of thumb of 1/5th cannot be applied in all cases 


and should not be encouraged also. 


In the instant case, the trial Judge has not only divided the income of 
the husband by ‘5’ but from that income he first deducted Rs. 500/- for parents 
and then divided the remaining amount of Rs. 1,400/- by ‘5’ to arrive at the 
figure of Rs. 280/- as 1/5th of that amount of Rs. 1,400/-. That was certainly 
not proper. In Dinesh Mehta v. Smt. Usha Dinesh Mehta,} the total income 
was Rs. 22c/- per month being Rs. 1,500/- of the father of the husband and 
Rs. 720/- of the husband. The Bomoay High Court considered that in the 
family of the father the husband where he was staying as a member, there 
were five members, j. e. the father, mother, brother, sister -and tne busband 
himself. The wife was staying asa member of the said family till she left or 
was compelled to leave the same. So, the aforesaid amount was divided by 
“6” and it was considered that the amount would come to Rs. 37G/-, aud the 
amount of Rupees 350/- per month awarded was quite justifieu. In the instant 
case, if that rule was applied, (though it was not necessary that it should be 
applied ia all cases, because sometime the family of the husband may be large 
and the wife may be obliged to take a small share) in such a case that rule also 
cannot be said to be universally applicable. At any rate, considering the claim of 
the husband in that case, 49 stated earlier the family consisted of himself, his 
wife and parents, i. e. four persons. So, if the income of Rs. 1,900/- is divided 
by “4 then the wife would be entitled to 4n amount of Rs. 475/- per month, 
and this should have been awarded. Now, the wife is getting an amount of 
Rs. 150/- per month as per the order of the Criminal Court. In this matter 
she will be entitled to an amount of Rs. 325/- per month as alimony pendente 
lite instead ofan amount of Rs. 280/- per month as awarded by the trial 


Court 2 


Where the husband has the means to pay ; and that the wife and children 
are entitled to get alimony and expenses as prayed for by them. The social 
status, age educational and: other requirements of the children are all factors 
to be considered in fixing the quantum of maintenance.“ 


|. AIR 1979 Bom 173. - 

2. Dhirajben Prabhudas Parmar v. Rameshchandra Shambhulal Yadav, 
AIR 1983 Guj 215 at pp- 216 and 217 4 1983 Guj LH 455 : 1983 (2) 
Guj LR 860 : 1983 2 DMC 56. ; san 

3, S.Raghakumari v, K: M, K. Nair, AIR 1983 Ker 139 at p. 145. 
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7. Quantum of maintenance,—The maintenance means Provision for 
food, clothing and habitation and other necessaries for the support of the wife 
or the husband. This section deals with temporary alimony which is Synony- 
mous with the terms alimony pendente lite or alimony ad interim. The Act 
itself has not set any limit to the maintenance awardable under Section 24, 
The section empowers the Court to award such sum as “jt may seem to the 
Court to be reasonable”, What is a reasonable amount must differ from case 
to case.” Neither a minimum nora maximum percentage of the respondent’s 
income can be fixed for the maintenance allowance. The quantum must depend 
On the circumstances of the case.“ No mathematical proportion. of the res- 
Pondent’s income is to be awarded.® Following the practice under Section 36 
of the Divorce Act, some High Courts have held that ordinarily in the absence 
of special circumstances one-fifth of the net income of the respondent should 
be allowed.‘ This practice is not warranted and the rule has no place in the 
Hindu Marriage Act, as Section 24 itself expressly states that the interim 
maintenance should be a “reasonable” amount.® 


The Court should consider the means and the income of the parties, 
the nature of the litigation and allied circumstances and the equities of 
the parties should be adjusted. Courts,should never lose Sight of the fact 
that except in very exceptional cases a Hindu. wife never normally leaves the 
house of her husband and is never enamoured of staying with her parents 
after giving up the matrimonial home. Thus the consideration ofthe wife 
living with her parems is not relevant in determining the quantum.” Ina 
recent Bombay case ina family of six members, the husband and his father 
were earning members earning together Ks. 2,200 per month. Interim main- 
tenance of Rs. 350 per month was awarded to the wifs on the basis that the 
share of each member of the family came to Rs. 370 per month. It was held 
that the rule of the wife not being entitled to not more than one-fifth of the 
net income of the husband was not only unreasonable but also irrational and 


a very parsimonious or miserly scale. If the petitioning spouse is sickly and 
requires medical attention provision should be made for such treatment also. 


= 


Preeti v. Ravind, AIR 1979 All 29. 
Ibid. 
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2 

3. Usha v. Sudhir Kumar, 1975 HLR 1 (DB) (P & H). 

4. Sudharsonkumari v. Chhagar Singh, 1978 Kash LJ 1 ; Mukan Kunawsr 
V. Ajeetchand, AIR 1978 Raj 322 ; Susheela Devi v. Dhani Ram, AIR 
1965 MP 12; Prasanna Kumur v. Sureswari, AIR 1969 Orissa 12; 
see however Dinesh v. Usha, AIR 1979 Bom 173. 


5. Raghavalu vy. Bharatamma, (1975) 2 APLJ 17; AIR 1975 Andh LY $ 
357 ; Preeti v. Ravind, AIR 1979 All 29 ; see also Pushpa Rani Ve 
Asha Nand, (1975) 80 Punj LR 300; Usha v. Sudhir Kumar, (1974) 
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7. Usha v. Sudhir Kumar, 1975 HLR 1 (DB) (P & H). 

- Dinesh v. Usha, AIR 1979 Bom 173. 


© co 
e 


Sarita Mehtxy, Siqpto Arvid Kenaa Panes CYS 78) WO Punj LR 213. 


gumana neman 
rêmak METUA maan Ne Ema 
ee ee 
— Ga E 


ae BAB et Se 


s. 24—Note 7) MAINTENANCE AND EXPENSES OF PROCEEDINGS 221 


Ifnotice goesto the respondent in the petition for interim maintenance and 
the respondent enters objection, it is permissible for the Court to g0 into the 
conduct of the petitioner with reference to the question whether she would be 
held to have forfeited her claim to the consideration in sympathy of her claim, 
but such enquiry into the conduct must be of a very summary type on prima 
facie material and should not take the form ofa very elaborate and exhaus- 
tive investigation of the charges and counter-charges of the spouse which ought 
to be reserved for the hearing on the main case. No interim maintenance 
ought to be awarded where the respondent to the petition denies the marriage 
itself until at any rate the Court tries the issue as to the factum of marriage and 
finds it as true. The arrears from the date of main case for judicial separation 
may be granted as maintenance pendente lite though application is made later. 
In the same case it was further held that in awarding maintenance the status 
of the husband and not father’s status is to be considered. In an application 
under Section 24 the question of condonation cannot be raised. The childless 
wife is not entitled to add her education expenses in the application under 
Section 24, and appeal lies against final orders passed under the section. If the 
lower ‘Court comes to the conclusion as to the quantum of maintenance and 
expenses wilhout any matrimonial record, the order must be set aside 
because symphathy cannot take the place of proof.* In determining the 
quantum of maintenance the conduct of the parties is also relevant.* 


The application for interim maintenance cannot stand in the way of 
proper order for interim maintenance as the merits of the application for 
restitution has to be decided on the basis of the evidence to be laid in Bibi 
Balbir Kaur Kathuria ~v. Raghubir Singh Kathuria.“ The husband earning 


to the wife as nothing more could probably be allowed because it is not the 
law that husband must starve himself to maintain his wife.‘ The litigation 
expenses and maintenance pendente lite can be allowed to the wife only if 
husband isin a position to have independent source of income and isin a 
position to make payments.” When a cerain given fact is within the knowledge 
of one party (husband) and that party (Govt. servant) also had the liability to 
prove that fact with documentary evidence, if that party does not do so, then it 
cannot be said that the evidence given by the wife regarding income of.her hus- 
band is unreliable and is to de & rejected out of hand.” If the facts or grounds on 
which the order for maintenance and litigation maintenance is passed, are not 
mentioned, then such order is not proper and legal and has to be set aside.” 
The Court can in appropriate cases grant relief of maintenance to woman from 
estate of her deceased husband even on its finding that marriage is void.” The 
application for pendente lite maintenance and/or expenses of the proceedings 
can be refused in proper cases. The Court can look into conduct and ability 
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of the party.» A mere pre-existing order under Cr. P. C. for Payment of 
maintenance does not oust the jurisdicioa of the Civil Court to alloy 
maintenance pendente lite.” The object behind Section 24 is to Provide 
financial assistance to indigent spouse to maintain herself (or himself ) durin 
the pendency of the proceedings and also to have sufficient funds to defend or 
carry on the litigation.” In case of impotency of the husvand the wife is enti- 
tled for maintenance.* For determination of the amount of maintenance it 
should be determined what is the carry home salary of the person concerned, 
so that a reasonable amount of payment may be determined. At the time of 
determining the carry home salary, the amounts of deductions should also be 
taken into consideration. There isno hard and fast rule that the provident 
fund and life insurance premiums should not be taken into consideration.® The 
husband getting a salary of Rs. 700/- per month then Rs. 150/- awarded as 
maintenance was not high.” The respondent may apply for interim mainten- 
ance pending the proceedings at any time afier entering appearance to the 
petition.” The fact that .the wife did not ask for legal expenses in the lower 
Court would not preclude her from applying fur the same in the Appellate 
Court. . . 


8. Date of awarding interim maintenance.—The interim maintenance 
should be awarded to the indigent spouse from the date when the application 
under Section 24 of the Hindu Marriage Act is actually moved. There may 
be cases where the respondent may not be in justifiable need of interim main- 
tenance during the earlier stages of the matrimonial litigation or may unduly 
delay the filing of an application under Section 24 for the interim maintenance 
for several years after the filing of the main petition and in all such casesit 
would not be proper to award a lump sum amount to the respondent spouse, 
who has neglected to file an application under Section 24 of the Hindu 
Marriage Act soon after the service is effected upon her of the notice of the 
main petition.’ 


In the case of S. Radhakumari v. K. M.K. Nair,*°-the court directed 
that the payment of maintenance will be effective from the date of service ol 
summons of the main petition for divorce on the wife. 


9. Stay of the proceedings.- Ina petition for restitution of conjugal 
rights filed by husband, the payment of the interim maintenance to the 
wife was ordered. The husband made defaults in payments whereupon 
. Wife applied for stay of petition, till pending payment of arrears and legal 


———S SST ee EE ae ee çę oOo 


1. Balbir Singh v. Smt. Swarn Kanta, AIR 1981 Raj 266. 
2. Surjit Kaur v. Tirath Singh, (1977) 79 Punj LR 621. 

3. Smt. Chitra v. Ranjit Rai, AIR 1977 Delhi 176. 

4. Siraj Mohmedkhan y. Hafizunnisa, AIR 1981 SG 1972. 
5. Sushma Khanna v. Suresh Khanna, AIR 1982 Delhi 176. 
6. D. P. Gapala v. Pushpa Veni, AIR 1982 Kant 329. 

7. Simhachalam v. Papamma, AIR 1973 AP 33. 


8. Sivakami v. Bangaru, (1954) 2 MLJ 397 ; Dr. Tarlochan Singh v. Smt. 
Mohinder Kaur, AIR 1963 Punj 249. } 


9. Bhanwarlal v. Smt. Kamla Devi, AIR 1983 Raj 229 at p. 239: 1983 


Raj LW 314 : 1983 Raj LR 640 : (1983) 2 DMC 144. 
10. AIR 19S3° Ret TOBE I agection. PUI Ee by eGangotri 


. buatan 
in AG a ee ANG BN aia ET 


s. 24—Note 11] MAINTENANCE AND EXPENSES OF PROCEEDINGS 223 


expenses are paid by the husband. Such a plea is not maintainable. Where 
the Trial Court postpones orders on the application until the final issue . 
is decided, the High Court has jurisdiction as a Court of appeal to award 
maintenance and litigation expenses.» When the Trial Court postpoes 
orders on the application of the wife under Section 24, till the decision 
of the issue of the legality of the marriage, it acts illegally. Even to fight out 
that issue wife is entitled to a decision on her application under Section 24.° 
The mere fact that wife unjustly deserted the husband is not 80 abomirable as 
to disentitle her has any maintenance whatsoever.© In Arya Kumar Bal 
v.¿Smt Ila Bal,” it was held that where there tis default in payment of 
maintenance under. this section and the party aggrieved moves the matri- 
mania Court, that Court can stay proceedings till ibe order has been complied 
with. 


10. Lump sum payment under Section 125, Cr. P. C.—Whether petition 
can also be filed under Section 24 of the Act.—Where the wife got a lump sum 


Section 125, Cr. P. C. At the time when that amount was paid‘to her, only 
a sum of Rs. 6450/- was due to her. But the husband in order to settle the 


matter finally paid a sum of Rs. 9000/- and got an undertaking from the wite 
that now she would not claim any type of maintenance etc. against him 1. €. 
her husband. It was on account ofthat undertaking that the amount which 
was not even due at that time, was paid to the wife. In view of that under- 
taking, the wife could not claim separate maintenance under Section 24 of 


the Act. 


In view of that undertaking the wife deprived herself of claiming any 
maintenance from her husband. In that situation, it becomes immaterial 
whether now the same was being claimed under Section 24 of the Act. In that 
view of the matter, the approach of the trial Court that the lump sum payment 
under a compromise was no bar to reopen the issue at any subsequent stage was 


11. Powers and duties of the Court.—The words ‘any proceeding under 

this Act? includes proceeding in appeal. It is common place that an appeal is 
a continuation of an original proceeding, and the: Appellate Court has juris- 
diction to make an interim order in terms of Section 24 of the Act.” The Court 
has to consider only whether the applicant has independent income sufficient 
to support herself or himself end to meet expenses of the proceedings. The 


relevant consideration.” If Section 141 of C P.C. has no application to inter- 


locutory. proceedings in suit, Court can issue interrogatories in exercise of its 
inherent powers under Section 151, C: P. C° 
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In a suit by wife for restitution of conjugal rights, the wife applied for 
maintenance pendente lite and defraying the expenses ofthe proceeding which 
was rejected solely on the ground that she has already received a consolidated 
amount to defray the expense is improper. The Court must enquire into the 
various elements prescribed oy the section and record findings on each of them 
before coming to the conclusion whether mainicnance and expenses should 
be awarded.* Disobedience of decree for restitution of conjugal rights is no 
ground in terms of Section 24.. The discretion u der this:section has to be used 
judicially. Opportunity should be given to the wife to show that she has 
income contemplated by section.* The award of maintenance and expenses of 
proceedings under Section 24 is no doubt in the discretion on the Court. But 
that discretion is a judicial one exercised on sound legal principles and not 
by caprice or humour. The exercise of discretion depends upon the circumstan- 
ces of each particular case. Ifthe discretion is exercised perversely so as to 
prejudice a party the High Court wiil be justified in interfering. with it under 
Section 115, C.P.C.® In the same case their Lordships have enunciated that the 
following reasons ase not sufficient to deprive the applicant of maintenance 
and expenses of proceedings: 


(a) that the wife refused to live with the husband where even of the 
allegations of the husband the refusal is due to the incapacity of 
the wife for sexual act and her abhorrence of it on account . of 
some physical or psychological defect ; 


(b) that attempts at reconciliation failed, where the failure cannot be 
ascribed to the wife but was due to the unwillingness of the husband 
to keep her because of her incapacity to consummate the marriage; 


(c) that the wife did not take any steps to -claim maintenance before 
the husband’s petition for divorce ; or 


(d) that her father is supporting the wife. 


In a suit for judicial separation by the husband, wife,applied for alimony 
pendente lite and the Court ordered imposing condition that application wil 
not be heard unless she files written statement in the suit, and rejected het 
application for time to file her written statement till after the decision of ali 
mony matter and setting suit for exparty hearing. Both orders are unwarranted 
by law and must be set aside.‘ The goodwill or charity of relations and frien 
cannot be taken into account while orderiag any grant of maintenance of 
expenses. Merely because ofa potential capacity to earn something by te 
wife cannot be a ground for refusal. Further, Section 24 does not envisage 
substitution of customary ornaments for income nor can Court to refuse t0 
make a grant merely because wife can pull on for some time by selling orna- 
ments.” The question to serve interrogatories in interlocutory proceedin: 
under Section 24 Court can issue interrogatories in - exercise of its 


inherent powers under Section 151 C. P. C.° Interim relief under this section 
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can be granted even if objection to jurisdiction is raised and not decided 
provided that Court prima facie has jurisdiction.’ A petition for disso- 
lution of ‘marriage by husband cannot be dismissed for non-comp- 
“liance of its order under Section 24.” The maintenance pendente lite and 


and expenses of the proceedings in order to harass the wife, husband is guilty of 


contempt of Court and liable to be punished under Section 12 of the Contempt 
of Courts Act, 1971." If the husband’s petition for restitution of conjugal rights 
was dismissed with costs in default of the appearance there was no question of the 


of her own sufficient to support herself.t2 Where from the affidavits it is clear 
that she has neither a job nor other means she will be entitled to interim 
maintenance and litigation expenses.*® Section 24 does not stipulate anything 
about the standard to be maintained by either of the parties nor does it stipu- 
late that the wife must be maintained at the same standard as the husband and 
vice versa..* At the same time, it should be clear that the husband has an 
independent! source of iacome and isin a position to make payment.** The 
fact that the wife had been managing to maintain herself for quite sometime 
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prior to the institution of the petition though the husband had not contributed 
anything will not disentitle her to claim interim maintenance. The wife is 
entitled to be paid interim maintenance irrespective of place of her residence.: 


12. . “Proceedings under the ‘Act”.— Section 28 (2) of the Act if read in 
isolation does give an impression that its construction is suggestive that proceed- 
ing under Section 25 are not proceedings under the Act. It would however 
be wrong to rely exclusively on the construction of Section 28 (2) for recording 
a finding that Section 24 has no application to proceedings under Section 25 
of the Act. In view of the fact that the provision for permanent alimony is 
incidental to the granting of a decree for divorce etc. and the proceedings under 
Section 25 are in :he nature of continuation of the main proceedings, it would 
be just to hold that ‘proceedings under the Act’ in the context of the applica- 
tion of Section 24 thereto. * 


13. Affidavits.—Where an application was filed herself by wife and on 
behalf of her two children for alimony and expenses. pending decision ina 
divorce petition filed by the husband. Affidavit was filed by both the parties, 
Application was dismissed by the Courts below. It was held that if the ques- 


tion had to be decided on the basis of the affidavits, the court was bound to. 


consider the question as to whose version was more acceptable. Therefore, 
the approach of the court below was totally erroneous. 4 


‘14, Appeal.—An_ order passed under Section 24 is appealable to the: 


High Court and not to the District Court under Bengal, Agra and Assam Civil 
Courts Act, Section 21.5 The order refusing to grant interim maintenance Is not 


appealable.* The applicability of Section 28 is to be determined by provision of 


C. P. C. Order under Section 24 isnot appealable.? The order of granting 
maintenance and expenses under Section 24 is not appealable but revision lies. 
The appeal lies from an order under Section 24 under Section 104 read with 
` Order 43, Rule 1, C. P. C.° The appeal lies under Section 28 from an order 
passed under Section 24 of the Act.*° The order under Section 24 is appeal- 
able under Section 2%.** An order passed under Section 24 granting mainten- 
ance is not appealable.1* The orders under Sections 24, 25 and other similar 


sections of Act are appea lable under Section 28 of the Act.1? The order of 


Mukan Kunwar v. Ajeet Chand, AIR 1958 Raj 332. 


1. 
2. Leelavathy v. Sundar Athmaseelan, AIR 1977 Mad 409. . 
4. Chuni Lal Gulati v. Krishana Rani, AIR. 1983 P & H 241 at p. 243: 
1983 Hindu LR 34. < ; 
4. Radhakumari v. K. M. K. Nair, 1982 (2) Civi LJ 217 at p. 224 (Ker-)- 
5. AIR 1961 All 395 (FB). l 
6: AIR 1960 AP 30 (DB). 
7. AIR 1960 Bom 315. 
3. AIR 1962 Cal 455. 
9. AIR 1964 Orissa 122. i 
10. AIR 1962 Panj 127. . 
1.. a am Rao v. Kode Sesharatnamamba, AIR 1967 AP. 323 
12. R. P. Munjswamn apaa NA TANNE ued IMYA 
"13. P, C. Jairath v. Mrs. Amrit Jairath, AIR 1967 Punj. 148. 


Pp LRA ETE ELLE EOE SOLE AA aL 
a ee ne ae 


S. 24—Note 14] MAINTENANCE AND EXPENSES OF PROCEEDINGS 227 


granting maintenance and expenses of proceedings would be appealable under 

Section 28.1 Ifthe wife’s application for maintenance under Section 24 is 
dismissed by subordinate Judge, the District Court is competent to hear appeal 
against such interim order.? The order of the District Judge under Section 24 
refusing alimony and legal expenses under Section 24 is appealable under 
Section 28.° The interlocutory order passed under Section 24 of this Act is 
appealabie under Section 28.* The interlocutory order of maintenance is 
appealable under Section 28, does not distinguish the kind of orders passed 
under the Act and makes all kinds of orders passed under the Act appealable.° 
The period of Limitation for prefering a second appeal to the High Court under 
Section 28 is 90 days.” The delay in filing appeal.can be condoned under 
Section 5 of Limitation Act on facts on circumstances of each case." The appeal 
being a creature of a Statute and theie being no provision in section 28 of the 
Act for an appeal from the order under Section 24, such an appeal is incompe- 

- tent. The appeal is “proceeding” within the meaning of Section 39 of 
Marriage Laws (Amendment) Act, 1976 and hence appeal would not lie 
although proceeding under Section 24 had started before and Section 28 was 
amended. The order of granting temporary alimony under Section 24 is not 
appealable under Section 28.° After the amenament of 1976 appeal lies, in 
the case of orders only if they are orders made under Se-tion 25 or 2h. How- 
ever, even under these sections, if any interim order is made, it is not appeal- 
able. No appeal lies against orders made under any other section of the Act 
for right of ‘appeal must be conferred by Act.*° Ina divorce petition, 
application under Section 24 for interim maintenance and expenses if ordered 

Though Section 24 in terms 
refers only to the wife or husband making an application, the Cour. has got 
power under Section 26 to make interim order in respect of maintenance of 

n.11 A decree passed by the Court of Small Causes, act as 

‘District Court’ and hence appeal and not & revision against the decision is 

maintainable.** An order staying the proceeding in a divorce petition until the 

application under Section 24 of the Act is disposed of is not open to appea 

No appeal lies now against the order under Section 24.** An order upon an 

application under this section is appealable under Section 28.*° 
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15. Stepfor prosecution of appeal.—It would be an injustice to the 
respondent-wife if the appeal is heard in the absence ofa counsel for her. The 
order directing the appellant to pay litigation ‘expenses and maintenance to the 
respondent-wife under Section 24 of the Act is in the nature ofa step for the 
prosecution of the appeal. Asthe appellant has not complied with the said 
order, the appellant cannot be heard in support of his appeal.* 


25. Permanent alimony and maintenance,—(l) Any 
court exercising jurisdiction under this Act may, at the time of 
passing any decree or at any time subsequent thereto, on applica- 
tion made to it for the purpose by either the wife or the husband, as 


the case may be, order that the respondent shall, *[***] pay to the. 


applicant for her or his maintenance and support such gross sum 
or such monthly or periodical sum fora term not exceeding. the 
life of the applicant as, having regard to the respondent’s own 
income and other property, if any, the income and other property 


of the applicant, *[the conduct of the parties and other circum- ` 


stances of the case, it may seem to the court to ‘be just, and any 
such payment may be secured, if necessary, by a charge on the 
: immovable property of the respondent. 


_ (2) .If the court is satisfied that there is a change in the 
circumstances of either party at any time after it has made an 
order under sub-section (1), it may, at the instance of either party, 
vary, modify or rescind any such order in such manner as the 
court may deem just. 


(3) If the court is satisfied that the party in whose favour an 
order has been made under this section has remarried or, if such 
party is the wife, that she has not remained chaste, or, if such 
party is the husband, that he has had sexual intercourse with any 
woman outside wedlock, ‘[it may at the instance of the other party 
vary, modify or rescind any such order in such manner as the 
court may deem just]. 


SYNOPSIS 
Scope. 
“At the time of passing any decree.” i 
Section 25 vis-a-vis the Hindu Adoptions and Maintenance Act. 


Court exercising jurisdiction under this Act. 
; MERE ca a ANU RE ja yai 


1. Ram Narain v. Smt. Daropdi Devi and another, AIR 1983 Delhi 346 
at pp. 346 and 347: 1983 Rajdhani LR 4: (1983) 4 Del Rep J 79: 
(1983) 1 DMC 153. 

2. The words “while the applicant remains unmarried” omitted by 
Marriage Laws (Amendment).Act, 1976. 

3. The wordsoinabraskets sebsoibsidbidicitized by eGangotri 

4, Subs, by the Marriage Laws (Amendment) Act, 1976. 
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he 


“At the time of passing any decree or at any time subsequent 
thereto.” ; 


6. “On application made to it by either the husband or the wife.” 

7. Order can be made in favour of unsuccessful spouse. 

8 Delay. i 

9. Payment in one lump or instalments. 

0. “Having regard to the respondent's own income and other property 

of the occupant.” 

11. Conduct of the parties. 

12. Variation or forfeiture of maintenance. 

13. Maintenance pendente lite and litigation expenses—From what date 
to be granted. 

14. Application for maintenance. 

15. Divorced wife - Decree for permanent alimony and maintenance— 
Death of husband—Effect. 

16. Application under Section 25 - Forum - Jurisdiction of the Court. 

17. Decree for restitution of conjugal rights in favour of wife—Jurisdic- 
tion of the Court to grant permanent alimony. 

18. Jurisdiction of Court—Petition for decree for divorce for permanent 
alimony. 

19. Agreement. 


AN 


> 1. Scope. -The section although it recognises the rigbt of the wife and 

< the husband to be in equali juril in th> matter of maintenance when a decree 
is passed granting relief in any matrimonial cause, is primarily intended to 
secure maintenance and support for the wife in whose favour a decree is made 
granting any of the reliefs under the Act. In the majority of cases that come 
before the Court the decree is for judicial separation Or for divorce on the 
ground of the delinquency of the other spouse which having committed adul- 
tery or cruelty or with desertion. The obligation of the husband provide for 
his wife’s maintepance and support do:s not come to an end simply on the 
passing of a decree for any of the reliefs which the Court 1s empowered to grant . 
under the Act even when the decree is in favour of the husband. The Court 
is empowered to direct that the amount tobe paid by one spouse to another 
shall be in the form of a gross sum OF in the form of monthly or other periodi- 

_ cal payments. The duration of such payments is limited to the life of the 
applicant. The Court is also empowared to vary, modify or rescind any such 
order in view of the change in the circumstances of the party. The order 
would be rescinded upon proof of re-marriage or unchastity of the party in 
whose favour it has been made. The right or maintenance being a statutory 


ing to the Court for maintenance in matrimonial proceedings between them.* 
The principle will not, however, apply to an undertaking given by a party to the 
Court not to ask for 2 variation of an order for maintenance made by the 
Court.* The section makes departure in certain respects for analoguous rules 
relating to payment of permanent alimony and maintenance enacted in the- 
Special Marriage Act, 1954 and the Matrimonial Causes Act, 1950. An order 


1, Barucha v. Bharucha, (1945) 47 Bom LR 514. i 
2. Russet V. Russelly {i 964) dowdicB BiG 6A by eGangotri 
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for maintenance can be made under.this section not only in favour of wife but 
may be made in favour of the husband by the Court passing in a decree for 
restitution of conjugal rights, judicial separation, divorce or nullity. of void or 
voidable marriage. The present rule though’it introduces an unusua! and 
somewhat grotesque feature in this branch of the law, has the merit of enabling 
the Court to grant effective relief in deserving cases, for intance that ofa 
destitute husband against whom proceedings uncer the Act are adopted by the 
wife and decree is passed on the ground of his insanity or his being afflicted with 
leprosy or where for instance a wife who is possessed of substantial property 
has unreasonably deserted the husband who has no independent income. 


This permanent maintenance called permanent alimony has to be ordered 
hy the Court exercising jurisdiction under this Act in respect of the main peti- 
tion for relief." The order may be made at the time of passing the decree or 
subsequently.* Since under the section the Court may award maintenance on 
application made at the time of passing any decree or at any time subsequent 
thereto permanent alimony cannot be granted when a petition for relict is 
dismissed.* There is nothing in Section 125 to hold that ‘decree’ means only 
a decree granting the relief asked in the petition and not one dismissing 4 peti- 
tion. Section 25 provides a remedy by a simple application in addition to other 
remedies which may be open to a wife such a remedy under the Criminal Pro- 
cedure Code or a remedy by way of a suit under the Code of Civil Procedure, 
Section 25 must therefore be considered as partly substantive and partly as 
procedural whether it is described as incidental or ancillary or supplementary 
or complementary to the main proceeding under the Hindu Marriage Act.‘ 
Where a decree for divorce passed by the lower Court against the wife on the 


ground of his adultery was confirmed on appeal the lower Court can pass an ` 


order for maintenance in support of the wife provided she remained withcut 
remarrying.” .But it cannot be denied that this provision for compelling the 
wife to pay maintenance to the husband in appropriate cases is certainly wel- 
come, because cases can easily be imagined where a rich wife deserting her 
impecunious and indigent husband ought not to be allowed to see her husband, 
against whom she had a decree for separation or divorce, stra-e in the streets 
after having lived with him in opulence and plenty. The maintenance is exigi2le 
only so long as the party procuring it does not remarry. The moment he or 
she re-marries, it is open to the other party to ask for cancellation of the order 
for maintenance, ; 


The Court is not entitled to pass an order for permanent of alimony in 
favour of the wife, when the petition made by the husband for restitution of 


1. Ramchandra Behara v. Snehalata, (1976) 2 CWR 939. 
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conjugal rights has been dismissed.* - The word ‘decree’ in Section 25 of Hindu 
Marriage Act means only a final order and includes dismissal of the applica- 
tion.? Where second marriage has been contracted during the subsistence of 
the first ; notwithstanding the nullity of mariiage, either party thereto is enti- 
tled to claim maintenance.® The application for permanent alimony under 
Section 25 and for interim maintenance by wife was resisted on the ground of ` 
unchastity 1s heid to be groundless. The word ‘any proceeding’ includes 
application under Sections 24 and 25.* The husband's petition under Section 9 
for restitution of conjugal rights if dismissed, order of maintenance to wife 
under Section 25 is illegal and without jurisdiction.” Section 25 (1) enjoins 
either on the husband or wife even after divorce decree is passed to pay main- 
tenance to other. The parties to a decree of nullity of marriage or decree for 
restitution of conjugal rights are entitled to get maintenance, even after passing 
of the decree.*° The term ‘wife’ and ‘husband’ merely referred to parties who 
have gone through the marriage ceremony and do not signify an existing rela- 
tionship of spouses.” 


2. “At the time of passing any decree”.— The expression ‘passing any 
decree” in Section 25 means granting any relief of the nature specified in 
Sections 9 to 13, where the expression ‘decree made’ under the Act, iu Section 
28 means decree granting or refusing relief. It cannot be the intention of the 
legislature to attach finality to order of dismissal of petition under Section 9 
to 13. Therefore an appeal against dismissal of the petition by husband under 
Section 9 for restitution of conjugal right is maintainavle under Section 28.” 
The use of the words “at the time of passing any decree” in the section shows 
that the power is intended to be exercised at the time of passiag any of the 
- decrees referred to in the earlier provisions of the Act or any time subsequent 
thereto. The section is equally app.icable to proceedings for obtaining a decree 
for restitution of conjugal rights a decree for judicial separation or divorce OF 
nullity of marriage.” It looks as if the terms ‘‘wife” and “husband” in the 
section do not signify an existing relationship as spouses at ihe time when 
' application under the section is made but as terms to refer to parties who 
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have gone through a ceremony of marriage which is valid or subsisting 1 
Again the relevant words in Section 25 are “‘applicant” and “respondent” 
Since “applicant” has reference to the party applying “respondent” should 
mean the party opposing the application or against whom an order under the 
section is sought.? 


A petition under Section 25 by divorced spouse is maintainable.* The 
atrears of maintenance can be granted from the date of original application 
for‘judicial separation though application for - maintenance might have been 
made later.“ Where no decree fur divorce is passed, application for alimony 
cannot be allowed. A wife who got her marriage with her husband annuled 
by a decree of nullity on the ground of impotency of the husband under Section 
12 (1) (a) is entitled to get maintenance on her application under Section 25 
subsequent to the passing to the decree of nullity.? Under Section 25 alimony 
can be ordered only by Court exercising jurisdiction under Hindu Marriage 
Act.” The discretion to grant maintenance under Section 25 of the Act vested 
in the Court which has awarded a decree of conjugal rights under Section’9 is 
wider and cannot be controlled:by the provisions of the Hindu Adoptions and 
Maintenance Act. Therefore a wife who has obtained a decree for conjugal 
tights, on a refusal by the husband to kezp her, is entitled to apply for grant 
of maintenance of Section 25 of the Hindu Marriage Act without filing a suit 
for it under the Hindu Adoptions and Maintenance Act and the Court can in 
its discretion ‘grant it.” 


3. Section 25 vis-a-vis the Hindu Adoptions and Maintenance Act.— 


The power conferred on the Court under Section 25 creates a corresponding . 


right in the wife or husband to get mainteance provided the conditions laid 
down for the grant of the same are satisfied. Not only does Section 25 (1) pro- 
vide a remedy but it also confers a right. Since the Hindu Adoptions and 
Maintenance Act 1956 is a latter legislation it could not have been the object of 
Section 25 (1) to create for the enforcement of the right to maintenance under 
the 1936 Act.” Again while Section 18 of the 1956 Act enables a wife to claim 
maintenance even without filing any petition for matrimonial relief, Section 
25 (1) of the Hindu Marriage Act does not confer sucha right.” Whereas 
Section 25 (1) contemplates that not only the wife but even the husband would 
in certain circumstances be entitled to get maintenance.*° The Court’s discretion 
under Section 25 is not controlled by the Hindu Adoptions and Maintenance 
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Act. In a case where the wife has obtained a decree for restitution under 
Section 9. the Court can grant permanent alimony to the wife under Section 25 


maintenance granted under, that enactment ; but that does not mean that the 
interpretation of Section 25 of the Hadu Marriage Act has to be restricted 
so as to apply it only to those cases where the wife is not guilty of adultery. 
Thus, the Court has jurisdiction to award maintenance in cases of judicial 
separation ordered because of an act of adultery.” 


4, Court exercising jurisdiction under this Act.—These words only 
mean that the order for permanent maintenance can be passed only by the 
Court exercising the jurisdiction under this Act for the purpose of giving 
relief in the main petition either by way of restitution of conjugal rights uf 
judicial separation OT nullity deciaration Or divorce. ‘Though the section 
gives no indication on the question whether either party to a main petition 
for relief against 2 matrimonial offence can resort to any other Court 
for maintenance after the termination ofthe main proceeding by a decree, 
and the word “may” appears to make the procedure under this section 
only optional, and not exclusive, it is fairly clear that inasmuch as the 
matrimonial Court has been seized of the matter and has gone into the 
merits of the controversy between the parties and knows who had com- 
mitted the wrong and where the justice lay. The intention of the 
Legislature is that the party should only resort to this Court and not 
to any other Court in the realm for the relief of maintenance. The 
words “at the time of passing any decree” may support the 
argument that it is only if the main petition is decreed that a 


One construction is to hold that passing any aecree includes passing a*decree 
or dismissal of the petition. In this view, the Court haviog jurisdiction for 


preferable one. A decree may be a decree allowing the petition or a decree 
dismissing thé petition. The words “any decree” must take in both kinds of 
decrees. If the latter construction should be considered as the -correct 
one, then the words will not be “any decree” but merely “ʻa decree’’.® 
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Besides there is no meaning in allowing the parties to go to some other- 
Court and start their battle once again after they had done it before the 
matrimonial Court which knows their respective strength and can be 
expected to do justice, especially when the Court is one of the superior 
Court in the country being a District Court or its equivalent. 


5. “At the time of passing any decree or at any time subsequent 
thereto.” —The words “‘at the time of passing any decree or any time subse- 
quent thereto” indicate that an order for permanent alimony or maintenance 
in favour of the wife or the husband can only be made when a decree is 
passed granting any substantive relief under the Act and not where the main 
petition itself is dismissed* or withdrawn.* The rule laid down in the section 
relates only to anciliary relief which is incidental to the substantive relief that 
may be granted by the court although the incidental relief may be given to 
either party to the petition. The view expressed in this paragraph has 
been accepted by the High Court of Gujarat in two decisions.* The applica- 
tion for maintenance may be made at the time of passing of the decree 
for restitution of conjugal rights-of judicial separation, or dissulution of 
marriage on by divorce or annulment of the marriage on the ground that 
it is void or voidable or even at any time subsequent thereto and 
there is no bar of limitation in the matter of presentation of such 
application. Nor would delay however great in presenting the 
application be any bar to the claim for maintenance. Section 23 (1) (d) 
which in effect lays down that no relief will be granted under the Act 
where there has been unnecessary or improper delay in instituting the 
proceeding applies only to substantive ,proceedings for any of the reliefs 
mentioned above and not application for maintenance under this section 
which provides only for ancillary relief and is incidental to any such 
proceeding for substantive relief. Section 37 of the Special Marriage Act, 
1954, contains provisions which are in pari materia. The position however 
under the Indian Divorce Act, 1869, which followed the English Law is 
materially different. Section 37 continues to be somewhat different under 
the English Matrimonial Act of 1950. 


In the main matter the enquiry related mostly to the investigation of 
the causes and consequences of the matrimonial offence . and could only have 
a remote bearing on the question of maintenance. Soifthe question of 
the quantum of maintenance which will be appropriate in the circumst- 
ances and which could only be decided after evidence -with respect to the 
respective means and income of the spouses requires further evidence when 
sufficient evidence had not been let in on that question in the main enquiry 
itself as in conceivable cases it might not have been, the Court need not 
take further time with reference to the granting of relief on the main matter 
and may well pestpone the question of maintenance to a further enquiry 
after the passing of the main decree. Therefore, the provision for an 
order being passed subsequent to the passing of the decree has been made.. 
It is also pertinent to observe that an order for permanent maintenance 
can be passed only on an application, and in any particular case that 
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application might not bave been made before the passing of the decree, 
in sucha case the order for permanent maintenance must necessarily be 
after the passing of the decree. This position is not correct and 
the decision to that effect is overruled by the decision in Patel 
Dharmshi Premji v. Bai Sakar Kanji.” This case also holds that 
even an erring spouse can be granted permanent alimony.” Section 25 
does not negative the power of the Court to pass an order for permanent 
alimony for a wife against whom 4 decree has been passed at the instance 
of the husband.® It was further held in Patel Dharmshi Premji 
v. Bai Sakar Kanji,“ that the mother cannot include the son’s 
maintenance in her allowance but she can ask foritin a separate 
proceeding. The question of quantum of maintenance being essentially 


a matter for investigation on evidence which may not be quite germane 
to the evidence let in with reference to the matrimonial offence charged 
in the main petition, itis also proper that it should be in many cases 
investigated subsequent to the passing of decree as often happens in other 


ordinary civil suits involving enquiry into profits as ina suit for possession 


unchaste can be taken into consideration for reducing the rate of 
maintenance. 

6. “On application made to it by either the husband or the wife” — 
An order for permanent alimony or maintenance under this section can be 
made not only in favour of the wife but may be made in favour of the hus- 
band by the court passing any decree for restitution of con jugal rights, judicial 
separation, divorce Or nullity of void or voidable marriage, the application 
can be made by either party to the substantive petition whether petitioner or 
respondent to the substantive petition and not merely the petitioner to the 
same. A respondent to any such petition which is dismissed who wants this 
ancillary relief will have to adopt substantive proceedings for any relief under 
the Act and the question of maintenance can arise if such proceeding 
terminates successfully in his or her favour. 


Cases can easily be conceived of the husband being the worse sufferer 
and deserving sympathy at the hands of the Court, as against a well-to-do 
ungrateful wife. For instance, the husband suffering - from venereal disease 
or leprosy which might have supervened after the marriage may be the 
respondent in a petition for divorce or judicial separation by a well-to-do 
wife. Ifin such a case the husband should be left in the streets without 
anybody to taxe care of him or spe .d money to relieve his distress and pain 
from the disease, it does not stand to decency and will certainly be abhorrent 
to all finer sentiments of conjugal relations and sympathy which ought 
to subsist in such 2 contingency. ‘Therefore to arm the Court with a power 
to direct the wife in such a situation to pay 2 maintenance allowance to the 
husband would be perfectly proper and reasonable. This would be so whe- 
ther the husband is the successful or th: unsuccessful party in the main 
petition, whe:her he is the petitioner or the respondent therein. A further 
question may arise whether the application for the maintenance can be an oral 
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one. Though the section says an application should be made for the Purpose 
of getting the maintenance ordered, it does not indicate whether it should be 
in writing and whether it cannot be merely oral. But since the application 
for maintenance requires fresh evidence in many cases, evidence Which is not 
of the same type or category as the evidence in Support or denial of the 
main matrimonial charge and this application for maintenance has to set out 
the facts relating to the income of the parties, their expenses, and the amount 
of the margin of surplus, the conduct that may have relevance in the fixation 
of the amount, the type of life that the parties led, their status and so many 
other things which may have a bearing upon the question of the quantum of 
maintenance ultimately to be decided as awardable, it is preferable to hold 
that a mere oral application is not intended and that a written application 


in the form that may be prescribed by rules made by the High Court should 
be insisted on. 


7. Order can be made in favour of unsuccessful spouse.— The language 
of the section is wide enough to empower the court to make an order of 
allotment of permanent alimony or for permanent maintenance in favour of 
the respondent against whom the decree has been passed and there is nothing 
to prevent the court from making any such order ifin the exercise of the 
discretion vested in it the court deems it just to do having regard 
to all the relevant factors and circumstances of the case. So wide is the 
discretion vested in the Court under the present section in this behalf that an 
order under it may for instance be. made in favour of a wife even if a decree 
for judicial separation has been passed against her on the ground of adultery 
or cruelty or desertion on her part. The discretion is the ground of adultery 
or cruelty or desertion on her part. The discretion is judicial and would be 
exercised in favour of a spouse found guilty of matrimonial misconduct only 
where the Court is satisfied that such an order should be made in the interest 
of justice. The same considerations would apply where the court passes @ 
decree for any other relief under the Act and the respondent though shown 
to have been guilty of a matrimonial offence or to bave been in the wrong 
can ask for an order for permanent maintenance even when dissolution of 
marriage by divorce or annulment ofthe marriage is decreed against the 
respondent. There is nothing in the section about a “compassionate allow- 

ance” but in awarding maintenance the court must have regard to the conduct 
of the parties. Sometimes the task is not easy but the Court if it decides to 
award maintenance has to fix the amount as best it can. There can be no set 
of fixed principles applicable to all cases of the nature that may fall for consi- 
deration under this head and the decision must rest on the facts of each case’ 
and the sense of propriety »3d moral justice of the Court. The respondent 
would be in a strong position when the decree has gone against the respondent: 
on the ground of insanity or the respondent's suffering from leprosy or on any 
ground where though relief is granted to the petitioner it cannotibe said that the 


respondent was guilty of any matrimonial offence or any blameworthy 
conduct. á 


8. Delay.— There is no limitation for preferring an application for an 
order of permanent maintenance. The very fact that the petition can be filed 
even after the passing of the decree shows that there is no time factor that 
necessarily enters into the question of the maintainability of this application. 
There is no limitation for preferring an application for an order of permanent 
maintenance. The expression “at any time subsequent to the decree” does 
not, however, cannot unlimited but a reasonable time having regard to all the 
circumstances of the case.* The question whether there has been unreasonable 
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or improper delay has to determine on the facts and circumstances and to be 
a certain extent the Court has a discretion in the determination of the question.” 
The indication in Section 23 (1) (d) that in any proceeding under this Act, 
whether defended or not, if the Court is satisfied that there has been any 
unnecessary or improper delay in instituting the proceeding the Court shall 
not decree the relief applies only to the main proceeding like a petition for 
restitution of conjugal rights, divorce, etc > and not to a subsidiary or incidental 
proceeding asking for an order for maintenance.” In this connection, the diffe- 
rence between the expression “decree” in the closing lines of Section 23 and 
the expression “order” with reference to the maintenance application, may 
also be noticed in support of the position that mere delay is not fatal to the 
maintainability of the application. Thi:, however, does not mean that the Court 
will not or cannot take into consideration the delay in filing the application 
in adjudicating on that application. For after all the jurisdiction that the 
Court exercises in respect of the ,application for maintenance is essentially a 
discretionary jurisdiction in the exercise of which the conduct of the parties 
including delay in the presentation of the application will not fail to influence 


tive of Section 5 (i) and for maintenance by way of permanent alimony. It 
was held that in the circumstances there was no unnecessary or improper delay. 
A delay of seven and a half years in filing an application for permanent 
alimony after passing of decree absolute was allowed and the application was 
considered to be within reasonable time in the special circumstances of the 
case. 


9. Payment in one lump or instalments.—The amount awarded by way 
of maintenance may be made payable either jn a gross sum or in such monthly 
or periodical amount as the Court may determine, for a term not exceeding 
the life of the applicant. Whether to grant a gross sum or a periodical pay- 
ment is a matter of discretion of the Court and depends on what is reasonable 
in the circumstances of the case.” A lump payment may be directed where the 
husband had made substantial acquisitions during marriage towards which the 
wife had made a significant contribution.” Lump sum payment should not be 
ordered unless the respondent has capital assets from which the amount can be 
paid without reducing that person’s earning power." Where -a husband is 
ordered to secure to the wife a gross Or annual sum of money by way of 
permanent maintenance it may restrain him by injunction from dealing in the 
meanwhile his property so as not to affect his leaving sufficient security.” 


1. Govindrao V. Anandibai, AIR 1976 Bom 433. 

2. Jagdish Prasad y. Manjula, 79 Cal WN 543. 

3. Orwan Klein v. Kathlien Klein, AIR 1954 Cal 406. 
4. AIR 1976 Bom 433. e 
5. 


Jaylor v. Bleach, 17 Bom LR 56; see also Pratima v. Kamal Kumar, 
(1964) 68 Cal WN 316. rf 


6, O'Donnel v. O'Donnel, (1975) 2 All ER 993 ; Cumbers v. Cumbers, 
(1975) 1 All BR 1. 


7. See Watchel v. Watchel, (1973) 1 AN BR 329. 


8, Burrows v. Burrows, (1929) 45 TLR 347, 401 ; Nani Gopal v. Ranu 
Bata): AtRat966 Qrissaik5ton. Digitized by eGangotri 


238 MARRIAGE AND DIVORCE [S. 25—Note 10 


Where the amount of perminent alimony ;is made a charge on the Movable 
and immovable property of the respondent such a. charge is not admissible in 
so far as the provident fund amount of the respondent is concerned in view of 
Section 3 of the Provident Funds Act, 1925.* Ifthe amount is paid in a lump 
sum, that would enure during the lifetime of the petitioner and any subsequent 
misconduct on his or her part can have to effect in making the applicant for- 
feit that amount so as to justify an order for payment of ihe amount or a 
proportionate part of it to the res;ondent.? In the case ot a periodical sum 
being made payable either every month or otherwise the same may be varied 
at the instance of either party owing to change in the circumstances or may be 
stopped altogether fur the misconduct mentioned in sub-section (3), 


: 10. ‘Having regard to the respondent's own income and other property 
of the occupant”. The section lays down that 19 arriving at the quantum of 
permanent alimony or permanent maintenance the court must have regard to 
the respondent’s own income and property and the income aud property of the 
‘applicant and the conduct of the parties and the amount may be such as seems 
to the court to be just.” The section it will be noticed leaves the matter to the 
discretion of the court while stressing that the means of the parties and their 
conduct are factors which should always be regarded. The sectiun does not 
purport to lay down any rigid rule or indicate any yardstich for: the purpose 
nor does it point to any fixed crite.ion and leaves the matter for assessment to 
the discreti: n of the court while stressing that the means of the parties and 
their conduct are essential factors to which regard must always ve had. It has 
to consider all the pertinent circumstances involving each of the parties, The 
elements and facto.s to be considered include everything having legitimate 
bearing on present or prospective matters affecting lives of both the parties 
which can obviously not be susceptible of proper enumeration. A husband 
obtained a decree of divorce on the ground of wife’s insanity. To say that 
“insane wife does not require substantial money for maintenance is wrong since 
to maintain insane person is more expensive than to maintain sane person.” 
Application under this section is maintainable afier the decree for divorce is 
passed.* Where, the husband entered into a compromise agreeing to pay 
monthly allowance over and above the lump sum of alimony to his wife and 
upon failure t pay, the wife sought execution of the decree, the husband was 
estopped from going out of compromise.” The wife at relevant time was with- 
out emil_yment though possessed of high qualifications. The husband getting 
net amount of Rs. 444 as salary per month after necessary deductions. Having 
regard to evidence and conduct of husband order awarding maintenance of 
Rs. 120 per month held just and proper.* Apart from the property or income 
available to either the husband or wife, the relevant factor to be considered is 
the conduct of the parties. The grant of alimony itself being a consequence of 
one of the consequences of the decrée, the question whether any of the circums- 
tances mention in Section 23 wou'd operately bar would already have been 
considered by the court before passing the decree and need not be considered 
at the time of granting alimony.” The property and income of the wife which can 
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be taken into account in determining the quantum of alimony under Section 
25 (1) is the property and income which is exclusively that of the wife. Itis 
not proper to take into account the possibility of the wife inheriting property 
from her relations like the father.” The Court has discretion in the matter of 
fixation of alimony to be paid from such a date as the Court may deem fit.” 
The fact that the decree for divorce was passed against wife for non-compli- 
ance with the decree for restitution of con jugal rights for a pericd of two years 
does not by itself disentitle her to permanent alimony. ; 


Net income signifies the income that remains after allowing for expenses 
of collection, income tax, wealth-tax and similar deductions.“ Inescapable 
expenses should also be taken into account.” Net income does not connote 
what is left after the spouse under liability has spent all that is mecessary for 
his or her own maintenance. The net income of the concerned party must 
be decided in each case on its facts.” Where there is nothing to show the 
assets or the income of the wife, the alimony must be determined on the basis 
of the husband’s income.” There is no hard and fast rule with reference to 
the determination of the appropriate quantum of maintenance whether it is the 


the condition and necessities and rights of the members on & reasonabbe view O 
change of circumstances possibly required in the future, regard being of course 
had to the scale and mode of living and to the age, habits, wants and class of 
life of the parties. In short, it is out of a great category of circumstances; 
small in themselves, that a safe and reasonable deduction is to be made byg2 
Court of Law in arriving at a uxed sum.” It was further observed that the 
sum awarded must enable the applicant to live as far as may be consistently 
with her position in something like :he same degree of comfort and in the same 
reasonable luxury of life as she had before, with this addition that there may 
be circumstances in which the past mode of life of the applicant has been 
demonstrably on 4 penurious and miserly scale or on the other hand on a quite 
extravagant scale having regard to the total income. These observations may 
well apply to the case of determination of the appropriate quantum of mainten- 
ance awardable to the applicant under this section, with this qualification that 
in the determination of the appropriate amount, it is not only necessary to take 
the income and the property of the respondent and the applicant but also the 
conduct of the parties to the petition.*° It is not correct or proper to insist 
upon any proportion being observed in the matter, especially when the quantum 
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has to be regulated in appropriate cases by the conduct ofthe parties. Yn 
Jagdish v. Manjula,* it was held that though the conduct ofthe parties ma 


Á ay he y be 
a relevant factor in deciding a case of permanent alimony under Sectio: 95 : 


each case has to be decided on its own merits and as the Court 
use its discretion depending on the facts of the case one-third of the admitted 
net income amounting to Rs. 450 per month can be awarded. Ifthe conduct 
of the applicant has beenjcondemnable for any of numerous reasons that can be 
easily imagined, he or she should not have the same generous consideration at 
the hands of the Court as if his or her conduct had been less blameworthy. In 
the same way if the conduct of the respondent to the petition has been abhor- 
rent to all moral principles and sen iments of decency and d corum and deserv- 
ing of no sympathy from the Court, any plea from such respondent for 
reduction of the maintenance amvunt asked for will have no favour. 


is entitled to 


In estimating the respondent’s income the possibility of her inheriting 
property from her relations should not be taken into account.? Likewise in 
assessing the petitioner’s income the Possibility of his contracting a second 


full from the husband’s income before arriving at the income available for 
division between the spouses.* ‘The rule of one-third of the husband’s income 
is not absolute. A husband in the wrong cannot argue that the wife should 
work and earn to relieve him from having to pay maintenance.* Nor is there 


ground for justifying him or her to apply again for maintenance. Though the 
parties cannot contract out of a Statutory right given to them in the interest of 


sanad SN ing received an adeguate 
amount in full discharge of the claim ought not to be allowed to go back on 


11. Conduct of the parties.- The phrase ‘conduct o 
other circumstances of the case’ qualify the phrase ‘such’ gross sum or such 
month y or periodical sum’. This is more so because sub-clause (3) expressly 


e decree of maintenance 


f the parties and 
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be considered while determining quantum of maintenance.* The application 
by husband for divorce was filed wherein no application for maintenance was 
filed by the wife, and the proceeding ended in compromise decree granting 
divorce and maintenance to wife also. The order of maintenance cannot oe 
challenged in execution of. orders of maintenance and the executing Court 
cannot go behind the decree.” A decree for divorce on the ground of desertion 
on the part of the wife was passed. The wife is not disentitled from claiming 
permanent alimony and maiatenance.® The decree of annulment of marriage 
dses not debar the Court from granting alimony to the parties who are 
otherwise entitled to it. In an application under Section 24 (3) of the Act, 
it is not necessary that the charge of unchastity must be proved beyond all 
reasonable doubt. The Court can act.on the preponderance of probabilities. 
The standard of proof is the same as in Civil cases.° 


In d:ciding a claim for permanent alimony the party applying must be 
presumed to oe innocent,’ till the contrary is proved, The conduct of the 
parties includes not only the conduct of the applicant to the award of mainten- 
ance put also the conduct of the respondent against whom such award is asked 
for.” Taking the conduct of the petitioner who happens to be the wife, if it is 
found that subsequent to the marriage she had thrown tu the winds the solemn 
vows of matrimony and treated the husband with scant courtesy and affection 
with the result that the husband had been forced to live away from the wife 
which has occasioned the petition by the wife for judicial separation and the 
wife atter-the decree for judicial separation applies for permanent maintenance 
against the husband, what justification will there be for the Court.to consider 
her case with any sympathy and be generous to her in the award of mainten- 
ance ? In such a case she-cannot complain if she is given only a bare mainten- 
ance confined to the actual necessities of fvod, raiment and shelter. The fact 
that the hus and is a. man of means who can well afford to pay her decent 
maintenance which enable her to live a life of luxury and case, cannot induce 
the Court to consider her reque-t to be more liberal in the matter of fixation 
of the rate of maintenance. ‘Similarly taking the case of a husband who files 
an application for permanent maintenance _against his opulent wife after 
misunderstanding had arisen between the parties and the husband had to filea 
suit fo~ any of the relizfs under Section 9, 10, 12 or 13 of the Act, if it is found 
that in fact and in deed it was the husband that really drove the wife into the 
arms of another and forced her to immoral ways cn account of his negligence 
and indifference and cruelty to her, no Court will view this application for 
maintenance with any favour or sympathy. Cruelty of the petitioner, the 
indifference to the claims of affection and case expected by the other spouse 
of the marriaze, continued life of shame and adultery on his or her part and in 
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short conduct that will evoke abhorrence and righteous indignation on the part 
of any body will be duty considered to whittle down the maintenance allowance 
that otherwise will be decent and handsome. This is after all another applica- 
tion of the well-known principle embodied in Section 23, namely, that no one 
should be allowed to take advantage of his own wrong. The position in the 
ease of an application for permanent maintenance is entirely different from the 
position in the case of an application for interim maintenance. No doubt in 
both the matters anybody can apply and the evidence must relate the practi- 
cally to the same facts and circumstaces. ; 


In the case of an application for interim maintenance the investigation 
‘Should stop with the prima facie case presented by either party for the consi- 
deration of the Court. In the case of an application for permanent maintenance 
all the circumstances of past living, the status of the parties, their financial 
conditions, their means and assets, their ways of life and their place in society 
and reputation have allto be exhaustively and comprehensively considered 
and the appropriate quantum of maintenance has to be arrived at. There is 
also this.difference between the two cases. In the case of an application for 
interim maintenance, it is very rarely and only in exceptional cases that the 
Court really goes into the question of the conduct of the parties prior to the 
Presentation of the petition. But in the case of an application for permanent 
maintenance the conduct is statutorily insisted upon asa factor to be consi- 
dered as virtually affecting the question of quantum. After all in the case of 
interim maintenance it is a tentative, temporary and provisional fixation not 
intended to be operative beyond the termination ofthe main proceedings. But 
in the case of an applicaction for permanent maintenance, it involves fixation 
of an amount which is to enure not fora temporary period but during the life 
of the applicant. With these differences in view the Court has to approach the 
question of awarding permanent maintenance. The two vital considerations 
enjoined by the statute being: (1) the means of the parties ; and (2) their 
conduct, an order made without proper advertence to these two considerations 
will be one that deserves to be upset in the case of an appeal against such 
order. While a number of decisions have held that where there is a finding 0 
unchastity of the wife in proceedings for matrimonial relief, the wife should 
not be entitled to maintenance under Section 25.1 The expression “conduct 
of parties” is not intended to take away the jurisdiction of the Court absolutely 
in the matter of awarding maintenance and: Section 25 is not intended as 4 
punitive measure but to reform people against whom an order for judici 
Separation or divorce has been passed.* The mare fact of the wife’s cruelty 
that led to the judicial separation between the spouses is not by itself sufficient 
to disentitle the wife to alimony. Inthe case of an unchaste wife whos? 
marriage has been dissolved on account of her living in adultery, bare mainte 
ance allowance or starving allowance alone is permissible, and if she is earning 
` her living and is not in a helpless position, even this claim for starving allow- 
ance disappears, because the allowance envisaged by this section is made to 
prevent starvation, and is not claimable as a matter of absolute right irres 
Pi pi ` ŮŮ 
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pective of the conduct of the claimant or her financial position.» Where it 
was found,that the conduct of the wife was relatively less blameworthy than 
that of the husband, then, notwithstanding the passing of a decree against her, 
she can claim as full a maintenance as if a duccee had been made in her favour 
or at least in favour of both parties.* ‘ 


12. Variation or forfeiture of maintenance.—In an application under 
Section 25 (3) it is not necessary that the charge of unchastity must be proved 
beyond all reasonable doubt. he Court can act on the preponderance of 
probabilities.* Lf hé wife or the husband re-marries after an order for perma- 
nent maintenance in her or his favour then such re-marriage is a ground for 
cancelling the maintenance awarded, because except in case of divorce and 
nullity decrees the assumption of the continuance of the earlier marriage 
which is a condition precedent for the continuance of the liability to pay the 
maintenance is taken away. Also if the wife, who has obtained the order of 
maintenance in her favour is subsequently found to be unchaste that is also a 
ground for the application being made by the husband for cancelling the order 
of maintenance. Similarly, if the husband has obiained an order for his 
maintenance at the expense of his wife, and he has sexual intercourse with 
another woman, such conduct on his part is a ground for the wife ‘to move the 
Court for cancelling the maintenance order. Asregards the husband there is 
one other matter to be noticed. That is this, the maintenance allowance 1s 
conditional only upon the husoand not being immoral or not marrying again. 
If the husband is not immoral but continues to have intercourse with a wife 
whose marriage with him has not been dissolved, but on account of the sub- 
sistence of whose marriage there has been a decree for a divorce under 
Section 11 or Section 13 at the instance of the wife of the second marriage who, 
in her petition for nullity or divorce, had been asked to pay maintenance to the 
husband, there is no question of immorality and in such a case the maintenance 
order obtained by the husband need not be cancelled. The amount of main- 
tenance fixed by an or: i à ; I 
it or by decreasing it on account of the change in the circumstances of either 
party. Ifat the time of the fixation of the maintenance amount, the party in 
whose favour it is ordered to be paid was in poor circumstances as he or she 
might have veen but if subsequently the condition of that spouse had vastly 
improved and he or she is in a position to maintain herself in decent comfort 
and luxury, there is a change in the circumstances of the applicant and it is 
open to the respondent to move the Court for either reduction of the rate of 
maintenance or for rescission of the order altogether. The converse case may 
also be presented which would entail the increasing of the mainotenance allow- 
ance. Ifatthe time the maintenance order was made the husband against 


whom the order has been passed was not in very good circumstances which . 


resulted in a small amount being fixed as the rate of maintenance to be 
awarded to the wife and subsequently his financial condition improves enor- 
mously and the original rate awarded must in the circumstances be considered 
as poor and miserly, the wife can well petition the Court for increasing the 
rate appropriately in comformity with the improved condition of the husband. 
Where a husband’s petition for divorce was dismissed without any order on 
interlucutory petition by wife for her maintenance being passed and on appeal 
the order of dismissal of the application for divorce was set aside and the 
divorce petition was remanded for fresh trial it was held that the interlocutory 
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application made by the wife to the trial Court for granting maintenance Under 
Section 25 (1) had ceased to exist merely because the petition for civorce had 
been dismissed but when. the dismissal order was set aside and the matter 
remanded the wife’s interlocutory application automatically revived and there 
was no need for the wife making a fresh application for obtaining the relief she 
claimed earlier.* If afier the maintenance decree, cohabitation by the couple 
is resumed, such resumption would nullify the decree on whatever ground it 
was based.” Where an application for alimony was dismissed at the time of 
the passing of the decree it cannot be made subsequently unless there isa 
change in the circumstances. * 


13. Maintenance perdente lite and litigation expenses— From what 
date to be granted. Where the respondent-wife had moved an application for 
permanent alimony on October 17, 1979, and the petiltioner-husband put in ap- 
pearance on March 3, 1980 and on his objection the proceedings were stayed. 
The respondent was paid maintenance pendente lite in the divorce proceedings 
up to June 5, 1981. The proceedings under Section 25 was in the nature of 
continuation of the main proceedings. It being so, the District Judge rightly 
exercised the discretion in allowing the maintenance pendente lite with effect 
from June 6, 1981.4 > : 


14. Application for maintenance.—In a proceeding filed under the Act 
for divcrce or judicial separation or restitution of conjugal rights the 
respondent-wife in addition to opposing the claim made by the petitioner- 
hustand was entitled to make a counter-claim for any relief under the 
Act on the ground of petitioner’s adultery, cruelty or desertion. Now the relief 
claimed by the respondent-wife was permanent alimony for herself and for the 
incr child. Th:t claim fell ucder Section 25 of the Act. The contention was 
that-the claim made in the application for permanent alimony cannot be con- 
sidered to be a counter-clain. According to the counsel the counter-claim must 
be fcr either divorce or judicial separation or for -restitution of con- 
jugal rights, and not for any other relief. It is not. possible to accept 
this contenticn because Section 23-A of the Act, clearly provides that in@ 
preceeding for divorce, judicial separation or restitution of conjugal rights, the 
respordent can make a ccunter-claim fcr any relief under the ‘Act on ‘the 
ground of the petitioner’s adultery, cruelty or desertion. The contention rais¢ 
in the application was,that the petitioner-husband has treated her with cruelty: 
Therefore, the claim made in the application for permanent alimony satisfied. 

the requirement of Section 22-A of the Act. That being so, when there was 4 
counter-claim and that counter-claim fell within the scope of Section 23-A re4 
with Section 25 of the Act in such a situaticn, if the petitioner was allowed 19 
withdraw the main petition it wculd seriously affect the counter-claim made 
the respondent because the counter-claim can te entertained only when 


sahi a preceeding fer divorce cr judicial separation or restitution of conjugal 
Tig ts. 
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15. Divorced wife—Decree for permanent alimony and maintenance— 
Death of husband—Effect.— While granting a decree fur dissolution of marriage 
the Court had directed that the plaintiff would get permanent alimony and 
maintenance of Rs. 350/- p.m. from the date ofthe decrec till her death or 
her remarriage or any other act. which would disentitle her from getting the 
amount. Maintenance was paid up to October, 1972 by the husband who was 
a pilot in the Indian Airlines. He died on December 18, 1972, leaving behind 
inter alia, an asset of Rs. 2,00,916.00 lying to his credit with his employer. 
The plaintiff instituted Suit for creation of a charge and also asked for recovery 
of Rs. 8,750/- claimed to be due as outstanding maintenance until the date of 
the suit and for an injunction against withdrawal of the money lying with the 
Indian Airlines until adequate arrangements was made for payment of alimony 
to her. 


The High Court held that the death of the husband did not affect the 
order for payment of alimony and the same could be recovered from his 
estate in the bands of the heirs and successors. The Court turther held that 
an independent suit was barred and the plaintiff was not, therefore, entitled 
to the reliefs claimed. Thereupon wife filed appeal in the Supreme Court. 


That appeal wastaken up separately as in course of hearing terms of 
settlement were mooted. The Supreme Court indicated to the counsel for the 
respondents that even if there be some force in the plea that a separate 
suit did not lie,.the suit could as a measure of ex debito justitice be treated as an 
execution petition. There is good authority for converting an execution 
application into a suit and there could be no valid objection to the counter- 
process of converting 4 suit into an execution proceeding, particuiarly when 

_ an ill-advised widow would on account of some procedural error be likely to 
be deprived of the fruits of an order of maintenance.? 


16. Application under Section, 25—Forum—Jurisdiction of Court.— 
Section 25 of the Hindu Marriage Act, whichis a Consequential reliet to be 
granted at the time of passing of any decree of substantive relief or at any time 
subsequent thereto, the application thereunder will have to be filed before 
the Court exercising the jurisdiction at the time of passing of any decree or 
subsequent thereto. The phraseology used in Section 25 in the opening clause 
cannot be lightly brushed aside ,because it pointedly refers to the Court 
to which the application for permanent alimony has to be presented. 


Even the plain reading of the opening sentence of Section 25 shows that 
the section itself fixes the forum for the relief of permanent alimony and main- 
tenance to be the same Court whichis exercising jurisdiction between the 
husband and wife at the time of passing of a decree for sucstantive matrimonial 
relief or at any time subsequent thereto on an application made to it for the 
purpose. 


Section 25 of the Hindu Marriage Act itself prescribes the forum before 

which the consequential relief of permanent alimony is to be secured, no 

reference to Section 19 of the Hindu Marriage Act is necessary, particularly 

` when it only refers to petition under the Act viz. those governed by Section 9 
to 13B. 


i However, the decree for dissolution of marriage has been passed by 
the Court at Sambalpur andit isthat court which at the time of passing 
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a decree or subsequent thereto could also grant the consequential relief of 
permanent alimony under Section 25 by an application made to it. The Court at 
Nagpur even th.ugh it has original civil jurisdicticn to deal with the sub- 
stantial matrimonial relief, cannot be approached fur the consequential relief 
of permanent alimony under Section 25 vf the Act. The Court at Sambalpur 
alone can deal with that subject in the facts and circumstances of the case," 


17. Decree for restitution of ‘conjugal rights in favour of wife— 


Jurisdiction of the Court to grant permaucnt alimony, Where the Additional: 


District Judge held that be was of the view taat no order for permanent ‘alimony 
-under Section 25 of the Hindu Marriage Act, 1955 can be made in favour 
of the appellant-petitioner-wife when no decree under Section 9 of the 
Hindu Marriage Act had been pass:d in her favour. For the purpose of 
interpreting the words “at the time of passing any decree or any time subsequ- 
ent thereto” in Section 25 of the Act, the Additional District Judge had relied 
upon the commentaries in Mulla’s Hindu Marriage Act, 14th Edition, at 
p.806. It may be noted that Bachawat and Law, JJ., in Minarani Majumdar 
v. Dasarath Majumdar,* also took the view that an order for permanent 
alimony or maintenance under Section 25 can be made only when a dec- 
ree is passed granting any substantive relief under the Hindu Marriage Act and 
not where the main petition itself is dismissed. But the High Court proposed 
to reverse the judgment and decree of tne Additional District Judge dismiss- 
ing the appellant petitioner’s pelition. under Section 9 of the Act and to grant 
her a decree for restitution of conjugal rights. Therefore, the’ Court has 
jurisdiction under Section 25 of the Act to order payment of permanent aii- 
mony to the ap,ellant-wife. 


On the materials on record, it was held that she was entitled to receive 
permanent alimony from. the respondent-husband at the same rate. But in 
Case, there is any change of circumstance, either party would be at liberty to 
apply to’ the trial Court for variation, modification or rescinding the order 
under Séction 25 as the said Court may deem just. Therefore, the order under 
Section 25 shall be deemed to have been made by the trial Court.? 


18. Jurisdiction of Court— Petition for decree for divorce for perma- 
nest alimony. -A reading of Section 19 of the Hindu Marriage Act, clearly 
shows that every petition under the Act (which will include a petition under 
Scction 25 of the Act as well) has to be presented to the District Court within 
the local limits of whose ordinary original civil jurisdiction— 


(i) the marriage was solemnized, or 


(ii) the respondent, at the time of the presentation of the petition 
resides, or 


(iii) the partiés to the marriage last resided together, or 
(iv) * * x - 


It is not disputed that the marriage of the parties was solemnized within the 
jurisdiction of District Court, Jullundur, both the parties are residing within 
the jurisdiction of District Court, Jullundur, although it is not clear as tO 
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where they last resided together. Therefore, it is clear that: even. fora 
petition under Section 25 of the Act, the Jullundur Court will have jurisdiction 
in this matter. Adverting to the phraseology of Section 25, stress is being laid 
on the words ‘‘on application made to it for the purpose”. From these words it 
is sought to be inferred that “‘it is the Court, which passed the decree, and that 
court alone is entitled to entertain such application. If this interpretation 
were to be placed on these words, it will lead o anomalous rcsults as would be 
clear from the following example. Suppose, a divorce petition is dismissed by 
the first Court and the dismissal is confirmed by the High Court and the matter 
goes to the Supreme Court and the Supreme Court grants a decree of divorce. 
The interpretation sought to be placed on Section 25 ofthe Act and on the 
word ‘it? would mean that a petition for grant of permanent alimony under 
Section 25 of the Act will have to be filed before the Supreme Court. Similarly 
if the divorce petition was declined by the first Court, but was granted by the 
High Court, the application fur the grant of permanent alimony will lie to the 
High Court. ‘This isnot the scope of either Section 25 or conveyed by Section 
19 of the Act. Moreover, the opening part of Section 25 shows that the procee- 
dings may be taken before ‘any’ Court exercising jurisdiction under this Act 
and the jurisdiction under this Act is exercised in view of Section 19 of the Act 
“on matters arising under the Act. Therefore, the reasonable interpretation to 
be placed would be that Section 25 or for the matter any other section, should 
be read subject to Section 19 so far as the jurisdiction of the Court is concerned 
unless there isa specific provision to the contrary in any particular section. 
Therefore, ona plain reading of Section 19 and reading it harmoniously with 
Section 25 of the Act, the only conclusion.to be drawn would be that even if 
a petition for divorce, or any other decree, is granted by one of the Courts | 
having jurisdiction under Section 19 of the Act, it may give cause to the oppo- 
site party to move for the grant of permanent alimony or any other reiief 
under Section 26 or 27 of the Act, again the jurisdiction will be governed by 
Section 19 of the Act and not merely by the passing of a decree by a particular 
Court.* 


19, Agreement.—A bare reading of Section 25 of the Act discloses that 
it confers no absolute right on any of the spouses to maintenance or permanent 
alimony at the time of passing of a decree under the Act. In the given facts 
and circumstances of a case, the Court may-decline to grant the maintenance, 
if claimed to any of the parties. If that is the legal position or implication of 

‘the section then a spouse may for the same very reasons may throw away his or 
-her right to maintenance by entering into an agreement with the other. 


The entering into an agreement of the type, the one (R. 1) has been 
entered into between the parties violates no provision of law nor any public ` 
policy. As already indicated, the provisions of Section 25 are only enabling ; 
enabling a Court as well as the applicant to seek maintenance in accordance 
with the same.” - 


26, Custody of children—In any proceeding under this 

_ Act, the court may, from time to time, pass such interim orders 
and make such provisions in the decree as it may deem just and 
proper’ with respect to the custody, maintenance and education of 


1. Smt. Darshan Kaur v. Malook Singh, AIR 1983 P & H 28 at p. 30. 
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and may, after the decree, upon application by petition for the 
purpose, make, from time to time, all such orders and provisions 
with respect to the custody, maintenance and education of such 
children as might have been made by such decree or interim ` 
orders in case the proceeding for obtaining such decree were still 
pending, and the court may also, from time to time revoke, sus- 


pend or vary any such orders and provisions previously made. 
SYNOPSIS 


Scope. 
Principles underlying orders to be made. 
Maintenance. 


Beneficial provision—Petition under Section 24 by wife for herself and 
child, but no petition under Section 26- Maintenance to the child 
— Effect. 


Rey 


1. Scope.—This section provides for the Court making suitable order for 
the custody of the children of the parties in any proceeding under this Act, and 
empowers the Court to pass such interim orders as to their custody, mainten- 
ance and education as may be just and also orders subsequent to the decree with 
reference to such matters. The orders contemplated by ‘the section depends 
on the following requisites being fulfilled ; (a) The application must be made in 
any proceeding under the Act, and (b) it must relate to minor children ; and 
may be made, varied, suspended, revoked from time to time and even after 
termination of the proccedings and passing of any decree as if the proceedings 
were still proceeding. The primary and paramount consideration for the Court 
in making any orders under this section would be the walfare of the minor: 
The expression ‘minor children’ used in this section will include children either | 
born of the marriage or born to the parties prior to the marriage, OF born 0 
marriages which had been declared a nullity, or avoided by a decree of nullity 
or dissolved by a decree of divorce. Inthe case of children belong into only — 
one of the parties by a prior marriage, this section is not intended to apply, | 
because in such a case there is not going to be any question of the custody i 
those children, because they must be in the custody ofthe parent to whom the 
belong. When by adoption either of the parties has a child, that also will be 
included the expression ‘minor children’ unless it be that the adoption WÉ 
made by the wife prior to her marriage, as she well may under the Hin a 
Maintenance and Adoptions Act. It may happen that children born to eitte | 
of the party prior to the marriage in question, might have been living wit sr A 
parties and treated by both of them as members of the family. Since by the 
between the parties some provision has been made for the custody, maine 
ance and education of those children also, it does not appear to be an unre , t 
nable construction of the word ‘children’ to make it include such children”. he 
though normally the order should be that those children should bet? he 
custody of the person to whom they belong. The proceeding in WHY ig 
order as to custody is'to be passed may be any proceeding for any of the re tiod $ 
provided for under the Act for a matrimonial offence, such as, for restitu at 
of conjugal rights, judicial separation, nullity of marriage or divorce. en” 
Section 26 a jurisdiction to pas orders with respect to the custody; ma io, 
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minor children, consistently with their wishes, wherever possible, | 
| 


initiated under the Act has come toan end. These orders arè essential! 


Fi 
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nature of interim orders and are liable to be modified, revoked or suspended 
if there be a change in the relevant circumstances of the parties.» Even where 
the decre in the main petition provides for it the Court does not become 
functus officio but is entitled, on application made by either party by petition, 
to make further or other orders for the custody, maintenance and education of 
children as if the Court still continuous to be seized of the main proceeding. 
It is obvious that this section is intended to serve a very necessary purpose 
when the parents are wrangling in the Court, namely, the maintenance and 
education of children should not be made to suffer due to the misunderstanding 
between the parents. Section 26, Hindu Marriage Act, gives a complete 
discretion to the Court to make such orders as it may deem just and proper, 
and whenever a marriage is dissolved or an order for judicial separation is 
made, it becomes the duty of the Court to take into consideration the welfare 
of the children which is of permanent importance as owing to the natural 
conflict and controversy between the parents it often becomes difficult to apply 
any other test for deciding as to who should have the custody. Even if the 
matter were to be considered under the Hindu Adoptions and Maintenance 
Act, 1956 and the Guardians and Wards Act of 1890, the consideration that must 
p evail with the Court in a matter of custody ofa minor is the one of welfare 
of the minor. Under the Hindu Marriage Act, 1955, there can be no doubt 
that that would be the only consideration and that no other consideration shall 
prevail with the Court.2 Ordinarily unless there are special circumstance 
under Section 6, Hindu Minority and Guardinship Act, mother is the natural 
guardian of her daughter below 5 years of age.® The non-mention of Section 26 
does not affect substance of the 'prayer made for maintenance of the child under 
Section 25. : 


2. Priaciples underlying orders to be made. —Where there is a provi- 
sion in a decree for cnstody, maintenance and education, the rule that once a 
decree is made it is unalterable except on review on appeal does not apply. 
The reason probably is that the decree in the main matrimonial cause deals 
with the matrimonial offence and ittis only an incidentally that it embodies a 
provision fur custody of the children. This section enacts only an optional 
provision which may availed of by either of patties and does not bind them to 
have the proper custody of minor children determine:only by the matrimonial 
Court. There is nothing to prevent them from. resorting to the ordinary 
Courts of the country for the determination of proper custody of minor child- 
ren, and protection of their property, if aay. In dealing with an application 
under Section 26, inthe case of a Hindu, the Court should be guided by the 
considerations undertaking the Hindu Minority and Guardianship Act, 1956." 
Subject to the provisions of the later Act, regard may be had to the following 
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principles. The interest and welfare of the child is the paramount considera. 
tion with the Court. 


A petition by wife for appointment of guardian of minor child was dis- 
missed as she was living in adultery. The dismissal order does not operate as 
res judicata so as to bar the Court from making order under Section 26 as to 
custody of minor child. The Court has jurisdiction to make an order for 
custudy of illegitimate child under Section 26. The custody of child below 
9 years was ordered to be with the mother who was drawing a substantial salary 
and the father had no means to look after the child. The order directing 
custody uf child to be with the mother was held proper.* 


Prima facie the innocent party is entitled to the custody of the minor 
child.” The controlling consideration however is the welfare of the minors 
and not the right of their parents.“ The welfare of the minor comprehends 
moral and religious welfare as well as the child’s physical well-being and due 
regard must be had to the ties of affection.” Where the father had married a 
second time, the mother, the first wife was appointed guardian of her female 
child aged about two and a half years and given custody till the child attained 
eighteen years with liberty to the father to take the child to his house for three 
days in every quarter and in addition to visit the child .in ber mother’s house 
at all convenient times. Where the mother had brought up the minor children 
showering maternal affection on them while the father - remained compeletly 
indifferent to their welfare it was held that it was for the welfare of the minors 
that they should be brought up by the mother.” 


___ In making the order for the custody, maintenance and education of the 
children, in addition to the wishes of the parties to the proceeding, the wishes 
of the minor children also have got to be consulted and considered.* No doubt 
if they are too young to have wishes of their own and such wishes as have been 
expressed by them are really the wishes of either of the parents who have 
influence over them, the Court will have to take an over all picture of all the 
circumstances and come to decision as will serve the interest of the children- 
The principles applicable under the Guardians and Waids Act in such matters 
may vel be invoked for coming to a just conclusion in application under tbis 

ct. 


3. Maintenanee.— Section 26 vests a discretion in the Court to make an 

order for maintenance of children pendente lite on application made for the 
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purpose." Even while granting maintenance pendente lite to the wife or hus- 
band as the case may be regard should also be had to Section 26 and in the 
application for interim maintenance by the wife under Section 24, the Court 
can grant relief to the children also under Section 26 in a proper case.* Where 
the amount needed for the child’s maintenance has not been included in fixing 


its mother’s alimony she may see the child’s maintenance in separate proceed- 
ings.* The fact that the minor child is living with his mother is not a ground 
by itse:f for refusing him relief by way of maintenance and itis wrong to pre- 
sume that unless the father can spare some money after maintaining himself, 
his aged mother and his brother he has no legal {obligation to maintain his own 


minor son of course in accordance with his status and standard.‘ 


4. Beneficial provision—Petition uader Section 24 by wife for herself 
and child, but no petition under Section 26—Maiatenance to the child—Effect. 
—The requirement of the husband or the wife would also include the expenses 
required tor the maintenance of the child. The interpretation of the provisiuns 
should not be too literal ; but purposive and functional. As the provisions 
contained in Section 26 would go to indicate, the court is empowered to pass 
interim orders as it may deem just and proper with respect to maintenance of 
minor children. Section -6 operates also during the pendency of the proceed- 
ing under the Hindu Marriage Act. So assuming that the provisions contained 
in S2ction 24 stricto sensu do not authorise grant of maintenance tO child. 
Section 26 authorises the grant of pendente lite maintenance by way of interim 
orders during the pendency of the proceeding. If the petition contains the 
averments, notwithstanding the fact that the petition for maintenance pendente 
liteis not made under Section 26, but only under Section 24, the court is 
empowered to grant maintenance under Section 24 or under Section 24 read 
with Section 26 of the Act. : 


The provisions contained in Sections 24 and 26 were beneficial provisions 

and literal interpretation would ‘be unsound. On an application claiming 

“ maintenance for the husband or the wife, as the case may be, and for the child, 

mai ıtenance can be granted to the child howsoever lavelled the petition may 

be. The substance matters, not the from. Ifthere be authority under the 
provisions, there is end of the matter. 


- 


__ The Court would not have refused maintenance to the child of the pro- 
visions contained in Section 26 of the Act had been brought to its notice. If 
the application was labelled as one under Section 24, the present to (sic) the 
necssary averments Claiming maintenance for the child, the same can be treat- 
ed as one under Sections 24 and 26 of the Act.” 


27. Disposal of property.—In any proceeding under this 
Act, the court may make such provisions in the decree as it deems 
just and proper with respect to any property presented, at or 
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about the time of mariage, which may belong jointly to both the 
husband and the wife. < 


; SYNOPSIS 
1. Scope and applicability. 
2. No direction in respect of exclusive property—Use of inherent power, 
3. Stridhana property and joint property of the spouses, 


1. Scope and applicability.—This section empowers the Court to make 
in any proceeding under this Act, adequate provision with respect to property 
presented at or about the time of the marriage which may belong jointly to 
both the husband and wife. Before an order is made under Section 27, it must 
be shown that the property in respect of which a claim is made was presented 
at or about the time’ of marriage. The word ‘at’ must necessarily mean the 
actual time of marriage ; and the words ‘about the time of marriage’ mean 
near or round about the time of marriage, which may either be prior to or 
after, but it miust be near or round about the time of marriage and the presents 
covered by Section 27 are not the presents subsequently made. Care must be 
taken not to confuse presents made at or about the time of marriage with pre- 
sents subsequently made. The line which divides them may at times be very 
thin : nevertheless the distinction is real and substantial, and if overlooked, 
will lead to the making of a wrong order. The matrimonial Court does net 
get jurisdiction to make order in respect of the property presented subsequent 
to the marriage.* The section does not exclude the general power of Court to 
pass an appropriate decree in regard to the eproperty belong in exclusively to 
either the husband or the wife.” 


The principles underlying Section 27 are: (1) The proceeding must be a 
matrimonial proceeding pending under the Act and an application for the 
disposal of property must be made before the decision in the proceeding. (2) 
It is not incumbent on the Court to make provision in the decree with regard 
to the disposal of property and it is left to judicial discretion. (3) The provision 
So made should be just and proper having regard to the adjustments of the 
parties and considering all material circumstances. (4) The order should cover 
only that property which was presented at or about the time of marriage 1. €.» 
presented at the marriage as well as prior to or after the time of marriage 10 
close proximity thereto. (5) The property so presented may belong to the wife 
or the husband or both. (6) At the time the Court has to exercise discretion the 
property may belong jointly to both the spouses. The term ‘belong’ does not 
affect title to the property in the sense of ownership. It only connotes connec 
tion will the property. Section 27 provides for the sharing of the property which 
the spouses received individually or collectively as presents at or about the 
lime of marriage and came to be used by them in their day to day living and 
thus belonging to them for the purpose.® 


Where in a petition for divorce the wife’s case was that the goods in 
question belonged to her alone and had wrongfully been detained by her hus- 
` band, the claim for the return of the goods would be beyond the scope of the 
proceedings under Section 13 read with Section 27 as an order under Section 
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27 can be made only in respect of property “presented at or about the time of 


marriage which may belong juintiy to both husband and wife.? 


The expression words of Section 27 referred to properly which may belong 
jointly to both the husband and the wife. lt nowhere says that all the wife's 
property belongs j intly to the couple or that ‘Stridhan’ is abolished and she 
cannot be the exclusive owner thereof. The status expressly recognises that 
property which is exclusively owned by the wife is not withia the ambit of 
Seale 27. The articles of dowry given to ‘wife exclusively, is owned by 
wife. 


2. No direction in respect of exclusive property—Use of inherent power. 
— There is nothing in Scion 27 which deoars the Court from making an 
enquiry into a dispute whether or net the property is jointly owned by the 
patties, or whether or not it is such as was presented to them at or about the 
time of their marriage. But the section excludes by necessary intendment, its 
application to the property, which the party seeking a direction from the 
Court? claims that it exclusively belongs to it. But for the provisions of this 
section, it cannot be gainsaid that the parties could not have got their claims 
settled in respect of the property joiatyy owned by them, except by filing a 
regular suit. This section no doubt provides for a speedy and cheap remedy 
to that extent, but its perimeters cannot be extended to include even the pro- 
perty belonging exclusively to one of the parties. It cannot be said that even 
if the section does not specifically apply to exclusive property of the litigating 
spouses, the Court can still make provision in respect of such property in the 
decree in the main proceeding, in exercise of its inherent power under Section 
151, C. P. C. Inherent power cannot include a power similar to the one con- 
ferred by Section 27, even though this section in terms does not apply to exclu- 
sive property. Nor can inherent power be invoked where the party has an 
alternative remedy of suit for oblaining the appropriate relief. 


Where the party failsto raise the claim in the main pleading, either 
before or after its amendment, the Court must necessarily decline to exercise 
its discretionary power under Section 27 in its favour, leaving it to agitate the 
same in a regular suit. No direction for amendment of the main pleading 
can, however, be given in the instant case, as the main petition itself stands 
finally disposed of." 


_ 3. Stridhana property and joint property of the spouses.—Any property 
gifted to a girl at the time of her marriage by her parents or by other was her 
“Stridhan” property and that she bas an exclusive title to that property. Sec- 
tion 27 expressly confers jurisdiction upon the Civil Court to make such a 
provision in the decree in respect of any property which may belong jointly to 
both husband and wife. It does not enable the Court to make any provision 
in the decree in respect of property which may exclusively belong either to 
the husband or the wife. Since the Act, in absence of Section 27, does not 
exclude the jurisdiction of the Court to provide, in the decree, for exclusive or 
joint property of the spouses, the Court has the jurisdiction to made such a 
provision in the decree even if Szction 27 was not on the statute book.” 


1. Santosh Anand v. Anand Prakash, \980 AWC 157. 
2. Vinod Kumar Sethi v. State of Punjab, AIR 1982 P & H 372 (FB). 


3, Sardar Surinder Singh v. Manjeet Kaur, AIR 1 83 J & K 86 at p. 88: 
(1983) 1 Ren C J 88 : 1983 Kash LI 93. at p. 38: 
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1[28. Appeals from decrees and orders.—(1) All decrees 
made by the court in any proceeding under this Act shall, subject, 
to the provisions of sub-section (3), be appealable as decrees 
of the court made in the exercise of its original civil jurisdiction, 
and every such appeal ‘shall lie to the court to which appeals 
ordinarily lie from the decisions of the court given in the exercise 
of its original civil jurisdiction, 

(2) Orders made by the court in any proceeding under this 
Act, under Section 25 or Section 26 shall, subject to the provisions 
of sub-section (3), be appealable if they are not interim orders, 
and every such appeal shall lie to the court to which appeals ordi- 
narily lie from the decisions of the court given in exercise of its 
original civil jurisdiction. 


(3) ‘There shall be no appeal under this section on the 
subject of costs only. 


(4) Every appeal under this section shall be preferred with- 
in a period of thirty days from the date of the decree or order]. 


i 


SYNOPSIS 
1. Scope. 
` 2. Appeal. 
3. Limitation. 


“Proceedings under the Act”. 


4. 
5. Dismissal of divorce petition under Section 3 (1) (i)—Appeal by 
; husband under Section 28 Validity. 


. 6. Decree for dissolution of marriage Appeal by wife— Remarriage of 
husband — Effect. 


7. Petition for divorce -Appeal— Valuation—Jurisdiction of Court. 


1, Scope.--The words ‘decrees and orders made by the Court’ in Sec- 
tion 28 include not oniy original decrees and orders but also appellate decrees 
and orders. . 


Hence, provision enacted in the second part of Section 28 imakes cu 
decrees and orders appealable. A right of second appeal is conferred by 
Section 28 but that right of appeal is limited to the grounds set ont ke 
Section 100 of C.P.C. and can, therefore, be exercised only on question of a 
and not question of fact. The decision under Section 10 is not decree within 
the meaning of Section 2 (2), C.P.C.* The Letters Patent Appeal against Hig 
Court decision is maintainable and High Court can interfere with finding 9 
fact of Single Judge but not lightly. It cannot however interfere in 4pP¢ 
where leave is granted * ; 

1. Section 28-A Subs. by the Marriage Laws (Amendment) Act, 1976. 
2. Bai Umiyabhen v. Ambalal Laxmidas, AIR 1966 Guj 139. 
3. Dr. AcE Ving ReddivenKistaneniaj AIR b)S69,Mad 235. 
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Section 28 (1) provides that all decrees passed by the Court in any 
proceeding under the Act are appealable to the Court to which an appeal lies 
from the decisions of the Court in the exercise of its original civil jurisdiction. 

“No appeal will however lie on the subject of costs only by reason of Section 28 
(3). The provision for filing a second appeal even after the substitution of - 
Section 28 by Act LXVIII of 1976 continues to be Section 100, Civil Proce- 
dure Code and a second appeal will lie only on the ground provided for in 
that section.* In a proceeding under the Hindu Marriage Act the Court may 
have to pass orders other than- under Sections 24, 25 and 26.* The provisicn 
regarding appeals from orders in Section 28 (2) is confined to only orders ofa 
permanent nature under Sections 25 and 26. So with respect to interim orders or 
any order other than one of a permanent nature under Sections 25 and 26 there 
is no appeal. No appeal is contemplated under the amended law against an 
order under Section 24 of the Act. What has not been expressly included in the 
new section must be implied to have been excluded. Therefore no appeal lies 
now against an crder under Section 24.° The plain language of the provisions 
of Section 19 of the Marriage Laws (Amendment) Act (LXVIII of 1976) 
clearly shows that an appeal now lies only against three kin is of orders under 
the Act, namely (i) where a decree is passed ; (ii) where a final order is made 
in respect of permanent alimony uncer Section 25 or (iil) for the custody of 
minor children under Section 2. The right of appeal is not an inherent right, 
but isa statutory right which can be conferred only by law enacted by a 
competent Legislature. The right of appeal having been restricted by Section 19 
of the Amending Act, the right originally residing in any person aggrieved by 
an order under Section 24 of the Aci to prefer an appeal against the same has 
now been taken away.‘ Prior to the substitution of the present Section 28 some 
decisions had held that a revision from an interlocutory order the Act was 
Competent under Section 115, Civil Procedure Code. But in view of the 
insertion of a provis ` to Secti in 115 by the Civil Procedure Code (Amendment) 
Act of 1976, such revision is no longer competent. It may be that under 
Article 227 of the Constitution a Court may. in special circumstances interfere. 
Section 28 only indicates what can be appealed against but not who can appeal. 
This would -be a matter governed by general principles.* The amended provi- 
sions of the Act apply to pending appeals by reason of Section 39 of the 
Marriage Laws (Amendment) Act, 1976.° A second appeal against an appel- 
late order to the High Court is maintainable.” 


2. Appeal.—The forum of appeal depends on the law forthe time 
being in force in that respect Where the decree is of the Court 
of a Civil Judge senior division, which Court had been notified by 


1. Indraj v. Shanti, AIR 1978 All 297. 

2. Udal Narsin v. Kusum, AIR 1975 All 94. 

3. Narain Singhv. Rukmani,; AIR 1977 HP 93 ; Gurbaksh Singh v. 
Taranjit, AIR 1977 HP 66. 

4. Satish Bindra v. Surjit Singh Bindra, 79 Punj LR 384 : AIR 1977 
P & H 383. ` 

5. Tara Singh v. Shakuntala, AIR 1974 Raj 21. < 

6. Sundari Dasi v. Basudeo Lal, AIR 1977 Cal 193 ; Radheshyam v. 
Loxmi Bai, AIR 1977 MP 271. > 

7. Gurbachan Singh Kaur v. Sardar Swa'an Singh, 1978 All LJ 284. 

3. Ambi v. Pundalik, AIR 1960 Bom 521; Mallappa v. Mallava, AIR 
1960 Mys 292 ; Gangadhar v. Manjula, AIR 1966 Bom 42 ; Kalawati 
v. Devi Ram, AIR 1961 HP 7. ; 
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the Government under Section 3 (b) as having jurisdiction in 
respect of matters under the Hindu Marriage Act, appeal from Such decree 
lies to the District Court:* In the absence of any such notification, where a 
petition under the.Act is decided by the Additional District Judge who forms 
part of the District: Court, appeal from his decision will lie to the High Cour? 
Reading Section 28 of the Hindu Marriage Act and Section 15 of the Madras 
City Civil Court Act together, it is clear that if a petition under the Marriage 
Act had been disposed of either by the principal Judge of the City Civil Court 
or by the Additional Judge of that Court, an appeal will lie Straightaway to 
the High Court ; if however it is dispused of by an Assistant Judge of the Court 
an appeal will lie only to the prinvipal Judge.” The expression ‘decree made’ 
in Section 28 means decree granting or refusing relief. An appeal by 
the husband against an order dismissing a petition under Section 9 js main- 
tainable under Section 28.“ An appeal being a creature of statute and there 
being no provision in Section 28 in thai behalfin respect of an order under 
Section 24, such an appeal wouid be incompetent. An order Staying the 
proceedings in a divorce petition until the application under Section 24 of the 
Act, is disposed of is not open to appeal.” A decree passed by Small Causes 
Acts as ‘District Court’ and hence appeal and not revision against.the decision 
under Section 3 (b) is maintainable.’ In divorce petition, application under 
Section 24 for interim maintenance and expenses, if ordered by the Court 
pendente lite, is not appealable but revision lies. Though Section 24 in terms 
refers only to the wife or husband making an application, the Court has got 
power under Section 26to make interim order in respect of maintenance of 
“minor children also.? 


The finding of fact arrived at by the first Court after appreciation of the 
evidence should be reversed only when the evidence taken as a whole cannot 
reasonably justify the conclusion arrived at or when. there is an element of 
improbability arising from proved circumstances which in the opinion of the 
Court outweighs such finding.® The scope of interference, according to the 
Supreme Court is as follows : “If in giving the finding the Court ignores suck 
an important piece of evidence, and other pieces of evidence which are equally 
Important are shown to have been misread and misconstrued and this Court 
comes to the conclusion that onthe evidence taken as a whole no tribunal 
could properly, as a matter of legitimate inference, arrive at the conclusion 
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1. Valliammal v. Periaswamy, AIR 1959 Mad 510 ; Dhulappa v. Krishna: 
bai, AIR 1962 Mys 172 ; Mallappa v. Mallava, AIR 1960 Mys 292; 
Gangadhar v. Manjula, IR 1966 Bom 42; See also Kalyan Sioku 
Tej Kumar, AIR 1961 Punj 480 ; Harilal v. Lilawati, AIR 19 

` Guj 202. l 

2. Ambiv. Pundalik, AIR 19€0 Bom 521. ` 2 

3. Balai Singh v. Raj Kumari, (1972) 2 MLJ 53 :85 LW 16: AIR 197 
Mad 278. 

4. Darshan Singh v. Mst. Daso, AIR 19 0 Raj 102. 

4. Rajpal vy. Dharmavathi, AIR 1480 All 350; See also Ram Naraya" 
Pathak v. Urmila Devi, AIR 1980 All 344. - 

6. Dhanirum v. Smt, Sushila Devi, AIR 1977 HP 83. À 0 
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that it has, interference by this Court will be called for.* But where the 
question is not of credibility of witnesses based entirely on the demeanour 
but a question of inference from facts, the Court of appeal is in as good a 
position as the trial Court and is free to reverse its finding if it thinks that 
the inference made by the trial Judge is not justified.? Tne scope of an appeal 
under this section is the same as under the Civil Procedure Code aad heace 
in a second appeal there can be no interference with findings of fact.* An 
appeal from an adjudication under Section 9, 10, 11 or 13 of the Act should 
be treated as a Civil Miscellaneous Appeal and not asa regular appeal under 
Section 96 of the Civil Procedure Code. Though such adjudication is regarded 
as a decree, it is only for the purpose‘of the particular section above-mentioned 
and having been given in a proceeding not stated with the presentation of a 
‘plaint it cannot be regarded as a decree for the purpose of Section 
96, Civil Procedure Code.“ In the case of Vathsala v. Manoharan,® 
it was held that where an ex parte order of nullity of marriage was passed it 
was subject to the result either of an application to set it aside or an 
appeal preferred against it and a marriage .contracted after the ex parte decree 
would not be valid if the ex parte decree was subsequently set aside.* An Appeal 
under Section 15 of the Letters Patent is maintainaole under Section 28 against 
the decisiun of a single Judge of the High Court on appeal from the decree 
of the City Civil Court.” After the amendment of 1976 appeal lies in the case 
of orders onlyif they are orders made under Section 25 or 26. However, 
even under this section, if any interim order is made, it is not appealable, 
No appeal lies against orders made under any other section of the Act for 
right of appeal must be conferred by Act. Interim order passed under 
Section 26 would be obviously similar to the one made under Section 24 in 
relation to the wife or husband. The Court may pass interim orders with 
\ regards to maintenance and education of minor children.“ Appeal . against 
decree of divorce shouldbe decided-on merits, even if respondent died pending 
appeal and the appeal does not abate.’ 


3. Limitation. - Section 23 (4) provides a period of limitation of thirty 
days for an appeal from the date of the decrce or order. Appeals from decrees 
and orders under the Act are not excluded from the operation of the Limitation 
Act.*® The limitation of thiry days in Section 28 (4) as it now stands is app- 
licable only to first appeals.** The limitation for a second appeal would be the 


1, Emest White v. Kathleen O. White, 1958 SCJ 839. 


` Koushulya v. Wasakhi Ram, AIR 1961 Punj 521 and Radha P. 
Vv. Gajdhar, AIR 1960 SC 115. : ae 


3. Jivubai v. Ningappa, AIR 1963 Mys 3. 

4.: Varalakshmi v. Veerredi, AIR 1961 AP 359. 
5., AIR 1969 Mad 405. 
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See also Chandra Mohini v. Abinash Prasad, AIR | 3 
Mohan Murari v. Kusum Kumar, AIR 1965 MP 194. 1267, SG 5al; 


7. Dr. Vira Reddi v. Kistamma, AIR 1969 Mad 235 : 81 LW 450. 
8. Narendra Kumar Mehta v. Smt. Suraj Mehta, AIR 1982 AP 160. 
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i 
same asfor any other second appeal, namely ninety days.* ‘hough the | 
Marriage Laws (Amendment) Act, 1976 curtails the period for filing an appeal, 
the applicability of Section 5 of the Limitation Act to appeals under Section 28 
is not excluded." In calculating the limitation period of thirty days for an appeal 
under the Hindu Marriage Act the appellant will be entitled to exclude the 
period spent in obtaining a copy ofthe decree.” Ifthe purpose of Section 28 
(4) was tostop time running in case a copy ofthe decree was not supplied 
free of cost as contemplated in Section 23(4) the legislature would have express. 
ly provided for the same in Section 28 (4). If the concerned party does 
not ask for a copy of the divorce decree as contemplated in Section 23 (4) 
the non-furnishing of the same free of cost by the Court does not save the 
party from the applicability of the law of limitation prescribed for filing the 
appeal under Section 28 (4) within a period of thiry days from the date of ` 
the decree of divorce.‘ Appeal arising from the proceeding which was pend- 
ing at the date of commencement of Amendment Act. But was decreed after 
such commencement in view of Section 39 (1) (i) of the Amended Act, 1976, 
Appeal would be governed by amended Section 28 (4). The period of limita- 
tion of thirty days prescribed’ by Amendment of Act and original period ' 
of ninety days under Limitation Act, 1963 would be applicable." 


4. “Proceedings under the Act”.~Section 28 (2) of the Act if read 
in isolation does give an impression that. its construction is suggestive that 
proceeding under Section 25 are not proceedings under the Act’. It would, 
however, be wrong to rely exclusively on the construction of Section 28 (2) 
for recording a finding that Section 24 has no application to proceedings. 
under Section 25 of the Act. In view of the fact that provision for permanent 
alimony is incidental to the granting of a decree for divorce etc., and the 
proceedings under Section 25 are in the nature of continuation of the main 
proceedings, it-would be just to hold that proceeding under Section 25 are 
‘proceedings under the Act’ in the context of the application of Section 24. 
thereto." - 3 

5, Dismissal of divorce petition under Section 13 (1) (i)—Appeal by 
husband under Section 28— Validity.—It would be an injustice to the respond- 
ent-wife if the appeal is keard in the absence of a counsel for her. The 
order directing tte appellant to pay litigation expenses and maintenance to 
the respondent-wife under Section 24 of the Hindu Marriage :Act was p 
the nature ofa step for the prosecution of the appeal. As the appellan 
has not complied with the said order, the appellant-husband cannot be hea 
in support of his appeal. The appeal was accordingly dismissed.” 

' 2 

I. Indraj v. Shanti, AIR 1978 All 279. 

2. Kantibai v. Kamal Singh, AIR 1978 MP 245. 
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6. Decree for dissolution of marriage—Appeal by wife —Remarriage 
of husband—Effect.—In the instant appeals the: question was whether the 
time for filing them had expired by 18th August 1980, when the husband re- 
married. Lf the appeals was in time, by re-marriage of the husband those 
cannut become infructuous. There is no doubt that a decree of divorce 
breaks the marital ties but during the pendency of the appeal against 
the decree or during the time it can be preferred the parties are not 
Competent.to cotract another marriage : their incapacity to do so is absolute, 
The further contention that as a copy of the decree dissolving the marriage 
was to be provided free of cost to the parties, therefore, time spent in 
obtaining its certified copy-was not to be exciuded has also no force. 


There is no controversy that if the time spent by the appellant in . 
obtaining certified copy of the judgment and the decree is excluded, then those 
appeals filed on Sth Sept. 1980 are within time. Therefore, there isno merit 
in the preliminary objection. The appeals are maintainable.* 


7. Petition for divorce—Appeal-—Valuation—Jarisdiction of Court,— 
Originally, the petition valued at Rs. 300 was filed befere the Court of Civil 
Judge, Senior Division. Even the issues were framed by that Court. Subsequen- 
tly, at the stage of evidence the case was transferred by the District Judge to 
the Third Extra Assistant Judge. Obviously, this was done in terms of the 
Powers vested in the District Judge by Section 16 of the Bombay Civil Courts 
Act, 1869. 


The letter and spirit of last portion of Section 16 of the Act of 1869 is - 
that against decision of all matters specified in the first part including suits of 
valuation upto Rs. 25,000 appeal lies to the District Judge and appeal against 
decision in suits of more valuation referred to Assistant Judge by the 
- District Judge, lies to the High Court. There was no other way to reconcile 
last part of the ‘provision not only with the first part but also with the whole 
purpose and scheme of the Act. Thus in the present matter which is not 
a suit much less of value exceeding Rs. 25,000 appeal was rightly entertained 
by the District Judge, though fur slightly incorrect reasons. The fact that” 

- in certain matters the Assistant Judge was well as District Judge has co- 
ordinate jurisdiction will have no bearing on the question in view of specific 
provisions of Section 16. There is also nothing novel about the concept of 
empowering one Court with appellate powers against the decision of another 
Court operating upon some area with equal authority.* 


#[28-A. Enforcement of decrees and orders.—All decrees 

and orders made by the court in any proceeding under this Act 

. Shall be' enforced in the like manner as the decrees and orders of 
the court made in the exercise of its original civil jurisdiction 


` 


for the time being are enforced.] 
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1. Mrs. Suresh {Bala Dehradum vy. Major Gurmohinder S. Bala, New 
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of wife’s application for interim maintenance— Legality. 


1. Score and applicability.— A decice fcr restitution of conjugal rights 
may be executed urder Order 21, Rules 32 ard 33, Civil Procedure Code. 
Crders urder Sectiors 24 and 25 may be executed under Order 21, Rule 30 
ofthe Ccde. An cider granting alimony pendente lite carrot only be cxccuted 
by the wife, but when the payments are nace a condition precedent fcr the 
taking up of the trial of the fetiticn or cf the hearirg of the appeal, and the 
crder is not ccnplicd with, the petition or the appeal may te dismissed.2 
Where an order is made urder Section 24 for expenses and maintenance, the 
fact that the main petition itself is -withcrawn by the person against whcm 
that order was made wculd not tar the enforcement of that order by execu- 
ticn.? Where tke husbard is directed to pay maintenance to the wife urder 
Section 24 and the mainterance falls into arrears, the Court can enfcrce 
i obedienee to that crder by stcpping firther prcceecings started by the 
usband. : 


2. Unconditional withdrawal of divorce retition by husband— Disposal 
of wife’s application for interim maintenance- Legality. Secticn 28-A of the 
Act provides the prccedure fcr enforcement of decrees and crders passed Ly 
the ccurt in any prcceedings vider the Act ard by virtue of Section 28-A an 
crder passed under Section 24 of the Act can be enforced as a money.decree. © 

‘ccurse, if the order urder Section 24 is passed during the perdency of the main 
fetiticn and the sare is disobeyed, in additicn to the enforcement of the order 
as amorey decree by virtie of the provisicns ci Section 28-A the court ceU! 
stay the prcceedings in the main petition, strike cut the defence of the default 
ling party or dismiss the main petition as it may consider apprcpriate In the 
circumstances of tte cese. Thcrecan teno doubt that it is imperative that 
an arplicaticn urcer Section 24 cfthe Act should te decided in any event 
tefcie the dispcsal of the proceedings in the main petition uxder the Act. 


Savings and Repeals 


29. Savings.—A marriage solemnized between Hindus 
before the commencement of this Act, which is otherwise vat? 
shall not ke deemed to be invalid or ever to have been invali 


reason only of the fact that the parties thereto belonged to th” 
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i 
SYNOPSIS 
` 1. ` Scope and applicability. i : 
2. Unconditional withdrawal of divorce petition by husband—Disposal 
i 
| 
| 
4 
| 
o 


seme gcira or grarara cr kelonged to different religions, castes 
sub-divisions of the same caste. 


any Tight recognized by custom or conferred by any special enact 
1. Mahalingam Pillai v. Amsavalli, (1956) 2 MLJ 289. E 
2, Krishnan v. Thailambal, (1969) 1 MLJ 328 : 62 LW 58. 7 
3. Ramchandra v. Kausaly, AIR 1969 Mys 76. ia 
Bhanwar LalrwSmtotK amba deni AR M9939Raj 229 at p. 231: WA 
Raj LW 314: 1983 Raj LR 640 ; (1983) 2 DMC 144. A 


4 


(2) Nothing contained inthis Act shall be deemed to affect l | 


wi 


` 
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‘ment to obtain the dissolution of a Hindu Marriage, whether 


solemnized before or after the commencement of this Act. 


(3) Nothing contained in this Act shall affect any proceeding 
under any law for the time being in force for declaring any martı- 
age to be null and void or for annulling or dissolving any marti- 
age or for judicial separation pending at the commencement of 


this Act, and: any such proceeding may be continued and deter- 
mined as if this Act had not been passed, ` 


(4) Nothing contained in this Act shall be deemed to affect 
the provisions contained in the Special Marriage Act, 1954 (43 of 
1954) with respect to marriages between Hindus solemnized under 
that Act, whether before or after the commencement of this Act. 


SYNOPSIS 


Savings. 

Sub-section (1). ‘ 
Sub-section (2). z 
4.” Sub-section (3). 

5. Subsection (4). 


© L Savings. —Sections 29 and 30 which deal with savings and repeals must 3 
be read together. A saving clause is generally inserted where there is repeal of 


U N te 


inserted to prevent the effect of certain repeais wholly onin part. Savings are 
also inserted at times ex majore cantela, 3 


2. Sub-section (1).—]he first saving is that a marriage solemnised 
between persons belonging to the same gotra or pravara or belonging to different 
religions, castes, Or sub-divisions of the same caste, which was solemnised 
before the commencement of this Act, if otherwise valid, should not be consi- 
dered invalid. ‘The Hindu Marriage Disabilities Removal Act, 1946, Section 3 

“had laid down already that no text, rule or interpretation of Hindu law or any 
custom or usage would render a marriage between two Hindus which was 
otherwise valid to be invalid by reason only of the fact that the parties thereto 
belonged to the same gotra or pravara, or to different sub-divisions of the same 
caste. But even after this Act, Hindus belonging to different cases could not 
marry under Hindu Marriages Validity Act, 1949 was passed providing that 
notwithstanding anything contained in any other law for the time being in 
force or in any text, rule or interpretation of Hindu law or in any custom usage 
to Hindu marriage which was otherwise valid shall be invalid or deemed ever 
to have been invalid by reason only of the fact that the parties belonged to 
different religions, castes or sub-castes. But the above Acts have now have 
been repealed and Section 29 (1) has reproduced the provisions of those Acts. 

_ The provisions of this sub-section are applicable with retrospective effect.” 
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The second saving is of any right recognised by custom,” or- confetreq by an 
Special enactment,* which has not been repealed by Section 30:9 Obtain the 
dissolution of a marriage, whether it is solemnised before or after the 


é A . 5 Com. 
mencement of the Act. It might must be Possible in some cases for the 


had only to the provisions of the Nayar Act. The fact that an existing right 
has been saved in a new enactment does not by itself mean that a right conferr- 


for a particular Period cannot be availed of by a petition after its repeal by 
the present Act. Section 29 (2) excepts Customary divorces and divorces 
available under the statutes not repealed by Section 30.7 The Travancore 
Ezhava Act of 1100 is a special enactment coming within the scope of Section 


Cochin Nair Act is also Saved by Section 29 (2).° The provisions as to dis- 
Solution of marriage Contained in the Madras Aliyasanthana Act are not 
affected by the Hindu Marriage Act. The said right exists and continues to 
te available to parties governed by the former Act.” Where an order of 


a 1. Kamala Nair v. Narayana Pillai, AIR 1958 Bom 12 ; Edamma V.: 


Hussainappa, AIR 1965 AP 455. 
_ 2, Sitabai v. Ramchandra, AIR 1958 Bom 116. 
~ 3. Chellappan v. Madhavi, ATR 1961 Ker 311 : ILR (1961) 1 Ker 33. 
4. Chellappan v. Madhavi, AIR 1961 Ker 311. ; 
5. Gopalkrishnan Nair v. Sarasamma, AIR 1980 Ker 109. ` 


6. Are Lachiah v. Are Rajamallu, (1963) 1 An WR 295 ; Bai Jiratbai v. 
- Milkiram, 1961 (2) Cr LR 469. ; : 
7. Sitabai v. Ramchandra; AIR 1958 Bom 116 (FB) : 59 Bom LR 885; 
Vasappan v. Saradha, AIR 1958 Ker 39 (FB) ; Balwant Singh y 
Balwant Kaur, AIR 1957 Pepsu |-; Ethirajamma v. Venkatachariar, 
(1956) 2 MLJ 73 : 69 LW 293, cers i 

5 8. Leela v, Radhakrishnan, 1977 Ker LT 899. i mah 
> Prema Ananda Shetty (LIA: Mas Tah JebAJRI 1973 Mys 69. 
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dissolution of marriage had not been passed prior to the repeal of the Travan- 
core Nair Act such an order cannot be passed thereafter except in accordance 
and conformity with the provisions of the Hindu Marriage Act, 1955, be it 
that the matter is pending io the Court of first instance or the appellate Court 


or revisional Court.* 


4. Sub-section (3).—The third saving saves all proceedings under the 
previous law for declaring any marriage as null and void or for annulling or 
dissolving any marriage.or for decree for judicial separation pending at the 
commencement of this Act, and says that any such proceeding may be con- 


tinued and determined as if this Act, has not been passed. 


5, Sub-section (4).—The fourth and the last saving is with respect to 
marriages between Hindu solemnised under the Special Marriage Act of 1954 
and says that those marriages, whether solemnised before or after the com- 
mencement of this Act, shall be governed only by that Act. 


30. Repeals.—The Hindu Marriage Disabilities Removal 
Act, 1946 (XXVIII of 1946), the Hindu Marriage Validity Act, 
1949 (XXI of 1949), the Bombay Prevention of Hindu Bigamous 
Marriage Act, 1946 (Bombay Act XXV of 1946), the Bombay 
Hindu Divorce Act, 1947 (Bombay Acts XXII and XXIII of 
1946), the Madras Hindu (Bigamy, Prevention and Divorce) Act, 
“1949, (Madras Act VI of 1949), the Saurashtra Prevention of 
Bigamous Marriage Act, 1950 (Saurashtra Act V of 1950) and the 
Saurashtra Hindu Divorce Act, 1952 (Saurashtra Act XXX of 


1952) are hereby repealed. 
\ COMMENTS 


Bombay case—Domicile— Bombay Prevention of Hindu Bigamous Marri- 
ages Act, 1946.” . sy 


: Bombay Prevention of Hindu Bigamous Marriages Act (Bom. XXV of 
1946), Sections 4, 5, 8 -Government of India Act, 1925 (25 & 26 Geo, V, Ch. 
42), Section 99 ; Seventh Schedule, list III, entries 1, 6—Whether.Section 4 (b) 

-~ of Bombay Act ultra vires Bombay Legislature—Accused married in Bombay 
contracting another marriage outside Bombay—Applicability of Act to such 
marriage —Domicile—Whether person can be said to be domiciled in province | 
or State in India Permanent residence of person in province or State whether 
makes him domiciled.in province or State. 7 : 

Pa CS 
1. Madhavan Nair v. Radhamony, ALR 1979 Ker 152; Krishna Pillai v. 
Subhadra Amma, AIR 1971 Ker 44 (FB); Madhavi Kutty v. Bhasker, 
AIR 1976 Ker 71. Seat 
9. Radhabai v. State of Bombay, 57 Bom LR 827 quoted at page 11 
above has been overruled by The Staté v. Narayandas Mangilal 
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Section 4 (b) of the Bombay Prevention of Hindu Bigamous Marriage, 
Act, 1946 is ultra vires of the Bombay Legislature. 


It is a total misapprehension of the position in law in India to talk of | 

a person being domiciled in a province or in a State. A person can only be 
domiciled in India asa whole. That is the only country that can ve con idered 
in the context of the expression “Domicil”, and the only system of law b 
which a person is governed in India is the system of law which prevails ig 
the whole country and not any system of law which prevails in any province 
or State. In India there is one citizenship, the citizenship of India } one 
domicile the domicile in India, and one legal system, the system that prevails 
in the whole country. The most that one can say about a person in a State 
is that he is permanently resident in a particular State. But the mere fac 
that a man’s home may be fixed at a particular spot within the country does 
not make him domiciled in that spot but makes him domiciled in the whole 
country, and therefore, whethera man permanently resides in Bombay or 
_ Madras or Bengal or anywhere does not make him domiciled in Bombay, 
Madras or Bengal, but makes him domiciled in India. Bombay Madras and 


< 


Bengal being particular spots in India as a country. 


` 
. sige ù 
4 dadan bana bt 00 aa nah E ain makan se ET Ease eR a 


1. Radhabat Mohandas v. State of Bombay, (1955) 57 Bom LR a 
overruled ; Macleod v. Attorney General for New South Walles, (1 0 
AC 455 ; Wallace Bros. & Co. Ltd. v. Commr. of I. T., (1948) of ig 
Bom LR 482, (P. C.) ; Broken Hill South Ltd. y. Commissioner V 
Ltn (sw), Gout 56-CLR 337 ; State of Bombai 5 

margaug ai GLATA. BomredbReBBGoyiand Brook v. Dre is 
(1860 o Mean, referred to. r R SASN Wie 
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FORMS OF PETITIONS UNDER THE HINDU 
MARRIAGE ACT 


No. 1—HINDU WIFE’S PETITION FOR DISSOLUTION 
OF MARRIAGE 


IN THE COURT OF THE DISTRICT JUDGE OF KANPUR 
cmt, C. daughter of P. N. resident of Mohalla Phul Bagh Kanpur Petitioner. 
versus > i 
R. D. s/o B. D. resident of Lal Bagh Lucknow Respondent. 
The aforesaid petitioner respectfully submits as follows ; : 


l. That on 4-1-1942 the petitioner was married to R.D. respondent, at 
Kanpur. 


2. That atthe time of the marriage, the petitioner and said R. D. 
were, and still are Hindus. 


That the parties have two issues of the said marriage viz., K. D. 
(a son aged 6 years) and P. (a daughter aged 4 years). 


Y2 


4. That the petitioner and respondent last resided together in Feb- 
ruary 1953 at Lal Bagh in Lucknow. 


5. (a) That the respondent is living in adultery with one Smt. R. P. 
or 


(b) has embraced Christianity (If this be the ground omit in para. 2 
‘and are still Hindus”) 

(c) has been incurably of unsound mind for a continuous period of 
not less than three years immediately preceding the presentation 
of this petition 

or 

(d) has for a period of not less than 3 years immediately preceding 
the presentation of the petition, been suffering from a virulent and 
incurable form of leprosy 


or 


(e) has, for a period of not less ‘than 3 years immediately preceding 
the presentation of the petition, been suffering from syphilis in a 
communicable form, the disease having been contracted trom some 


one other than the petitioner 
or 
(f) has renounced the world and became a sadhu 
or 


(g) has not been heard of for over seven years by any one of his 
relations (In such cases the date of last residing together should 
be more than seven years remote from the date of petition) 
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or 


(h) has not resumed cohabitation for a period of Over two years after 
decree No. 713 of 1954 which the petitioner obtained against him 
for judicial separation 

or 
(i) has failed to comply for over two 


1955 for restitution of conjugal righ 


years with a decree No, 795 of 
against him 


ts which the petitioner obtained 


or 


(j) that the respondent has married again after his Marriage with the 
Petitioner and that wife is still alive 


or 


(k) that the Tespordent has, after his marriage with the petitioner been 
guilty of rape, sodomy or bestiality. 

6. That there is no collusion between t 
dent, and that the Petitioner has 
at the respondent’s conduct. 


The petitioner therefore respectfully prays that the Hon’ble Court may 
be pleased to dissolve the petitioner’s marriage with the respondent. 


m oe eee 


HINDU WIFE’S PETITION FOR NULLITY OF MARRIAGE 
Paras. 1—4 as in Form No. |, 


he petitioner and the respon- 
neither condoned nor connived 


No. 2— 


5. (a) That the respordent had a wife living at the time of the marriage 


or 
(b) That the respondent is the br 


husband and as such the parties 
relationship 


other of the petitioner’s decease 
are within’ prohibited degrees o 


or 
(c) That the respondent is the petitioner’ 


s mother’s brother and as such 
Parties are sapindas of each other 


or 


(d) That the respondent was impotent at the time of marriage and 
continues to be so till now 
or 4 
(e) That the Tespondent was an idiot or lunatic at the time of marriage 
or 
(f) That the petitioner’s consent to marriage was obtained by her 
pondent at a lonely place by putting the petitioner in fear of stody 
The petitioner secured her release from the respondent's ie ftwo 
only two months ago and has not during the said period o 
months lived with him as wife 
or ; 
eae = ; he res” 
(2) That the petitioner’s consent to marriage was obtained by t 
pondent by falsely representing to her that he wasa landed n 
nate. The petitioner disseverediswoimonthssgothat the respo 


Sn EEAS 
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owns no property and is a pauper. Since this discovery the 
petitioner has withdrawn herself from respondent’s company and 
has not lived with him as his wife. 
6. (Asin Form No. 1). 
The petitioner therefore respectfully prays that the Hon’ble Court may be 
pleased to declare the petitioner's marriage with the respondent as null and 
void. : A 


No. 3- HINDU WIFE’S PETITION OF JUDICIAL SEPARATION 


Paras 1—4 as in Form No. 1. 


5. (a) That the respondent has deserted the petitioner for a continuous 
period of over two years immediately preceding the presentation 
of the petition and has neither written to her nor provided her 
food and raiment. 


or 


(b) (i) That on 5th of November 1956 the respondent abused the peti- 
tioncr in a very filthy language at his house in the presence of 
guests and relations and that on the petitioner’s protest the respon- 
dent kicked the petitioner and gave her a beating 


(ii) That the petitioner is since then living with her brother and has 
serious apprehension that she will again be beaten, abused and 
otherwise maltreated if she goss to the respondent’s house 


‘or 
(c) That the respondent has, for over one year from today been suffer- 
ing from a virulent type of leprosy 
or 


(d) respondent has for over three years been suffering from syphilis in 
a communicable form, the disease having been contracted from 


some one other than the petitioner 
(e) that the respondent has been of unsound mind for over two years 
or 


(f) The respondent has, after his marriage with the p2titioner, had 
sexual intercourse with Smt. R. P., a servant of the respondent. 
Para. 6 as in Form No. 1. x : 


ke The petitioner therefore respectfully prays that the Hon’ble Court may 
Pleased to grant judicial separation to your petitioner from the respondent. 


No. 4- HINDU WIFE’S PETITION FOR RESTITUTION OF 
CONJUGAL RIGHTS 


Paras 1—4 as in Form No. L. 
5. That in February 1953 Tespondent withdrew from cohabitation from 


the petitioner and has exerainces. wdthoubyadyncceuse, kept away 
i from ‘be eae and has not rendered BA obligations. 


r 


`- 
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be pleased to order restitution of conjugal Tights to the Petitioner 


by directing the Tespondent to come over to the petitioner and 


No. 5S—HINDU HUSBAND’S PETITION FOR DISSOLUTION OF 
MARRIAGE 


This petition is to be drafted mutatis mutandis, on the lines of Form 
No. 1, except that clauses (i) and ik) shall not apply. 


No. 6—HINDU HUSBAND’S PETITION FOR NULLITY OF MARRIAGE 


This petition is to be drafted, mutatis mutandis, on the lines of Form 


No. 2. The following additional ground will, however, be ayailable Lo the 
husband. 


(b) That the respondent was pregnant at the time of marriage from 
Some person other than the Petitioner, and this fact was not 
known to the Petitioner at that time, 

(i) That the petitioner has refained from marital intercourse since the 

discovery of the fact. 


No. 7- HINL U HUSFAND'S PETITION FOR JUDICIAL SEPARATION 


This petition is to be drafted, mutatis mutandis, on the lines of Form No. 3. 
No. 8&— HINDU HUSBAND'S PETITION FOR RESTITUTION CF 
CONJUGAL RIGHTS 


Paras 1—4 are to be drafted n.utatis mutcrais, cn the lines of paras. 
1—4 of Form No. 1, 


5. That in February 1953 vespondent’s brother took her away from 
the Petitioner’s house by making a representation that the respon” 
dent’s younger sister Was to be married in the following month. 


6. That Tespondent has not returned to the Petitioner’s house notwith- 
tanding the fact that the Petitioner went several times to bring her 


7. That without any ca 


marital obligations, Pondent is refusing to p 


8. That there is no collusion between the parties and that the petitioner 

has neither condoned nor connived at the respondent's conduct. 
That the Petitioner respectfully prays that t i t may be 
Fleated to order Testitution of conjugal, rishts sities a De > “directing the 
tions to him. Oe OYT JAJA Reticiomerte: iby iggy A er marital obliga- 
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The Special Marriage Act, 1954 


(No. 43 of 1954)? 
(9th October, 1954) 


An Act to provide a special form of marriage in certain cases, for the 
registration of such and certain other marriages and for divorce. 


Be it enacted by Parliament in the Fifth Year of the Republic of India as 
follows : 


CHAPTER I 
Preliminary 
1. Short title, extent and commencement.—(1) This Act may be called 
the Special Marriage Act, 1954, 


(2) It extends to the whole of India except the State of Jammu and Kash- 
mir, and applies also to citizens of India domiciled in the territories to which 
this Act extends who are 2[in the State of Jammu and Kashmir]. 


(3) It shall come into force on such date® as the Central Government 
may, by.notification in the Official Gazette, appoint. 
2. Definitions.—In this Act, unless the context otherwise requires,— 
(a) 4[* + = = *] 


(b) “degrees of prohibited relationship’ —a man and any of the persons 
mentioned in Part I of the First Schedule and a woman and any 
of the persons mentioned in Part II of the said Schedule are within 
the degrees of prohibited relationship. 


Explanation I.— Relationship includes,— 
(a) relationship by half or uterine blood as well as by full blood ; 
(b) illegitimate blood relationship as well as legitimate ; 
(c) relationship by adoption as well as by blood ; 
and all terms of relationship in this Act shall be construed accordingly. 


1. The Act has been extended to Dadra and Nagar Haveli by Reg. 6 of 
1963, Section 2 and Schedule I and to Pondicherry by Reg. 7 of 1966, 
Section 3 and Schedule I. 


2. Subs. by Act 33 of 1969, Section 29, for “outside the said territories”. 


3. Ist January, 1955, vide Notification No. S. R. O. 3606, dated 17th 
December, 1954, see Gazette of India, Extraordinary, 1954, Part II, 
Section 3, p. 2463. 


4. Clause (@Lomitted by: Ast 231051969, Sestipn 29 not: 
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Ex planation 11,—‘‘Full blood” and “half blood”—two persons are said to 
be related to each other by full blood when they are descended from a common 
ancestor by the same wife and by half blood when they are descended from 
common ancestor but by different wives. a 


Explanation 11I.—‘‘Uterine blood”—two persons are said to be related to 
each other by uterine blood when they are descended from a common ancestress 
but by different husbands. 


Explanation IV.—In Explanations II and III, “ancestor” includes the 
father and ‘‘ancestress” the mother ; 


1 [£ $ % * y so | 


(d) “district”, in relation to a Marriage Officer, means the area for 
which he is appointed as such under sub-section (1) or sub-section 
(2) of Section 3 ; 


1[(e) district court” means, in any area for which there is a city civil 
court, that court, and in any other area, the principal civil court 
of original jurisdiction, and includes any other civil court which 
may be specified by the State Government by notification in the 
official Gazette as having jurisdiction in respect of the matters dealt 
With in this Act] ; 


(f) “prescribed” means prescribed by rules made under this Act; 


5[(g) State Government”, in relation to a Union Territory, means the 
administrator thereof.] 


3. Marriage Officers.—( 1) For the purposes of this Act, the State 
Government may, by notification in the Official Gazette, appoint one or more 
Marriage Officers for the whole or any part of the State. j 

> *[(2) For the purposes. of this Act, in its application to citizens of India 
domiciled in the territories to which this Act extends who are in the State of 
Jammu and Kashmir, the Central Government may, by notification in the Offi- 
cial Gazette, specify such officers of the Central Government as it may think fit 
to be the Marr iage Officers for the State or any part thereof ] 


COMMENTS 


Marriage—The marriage solemnized under Briti i 
i ; psa ' British Marriage Act between 
Muslim husband and Hindu wife in 1966 In this context it is pertinent to 


izens domiciled in India could - 


have married under Special Marriage Act even outside India. The marriage 


Clause (c) omitted by Act 33 of 1969, Section 29. 
2. Subs. by Act No. 68 of 1976. 
Subs. by the Ad i 5 
hps I A aptation of Laws (No. 3) Order, 1956, for the original 


4. Subs. ceti 3 
l Subs. by Act 33 of 1969, PETHOR 20, forionb-seecios 42), 


5. Dr. Abdur Rahim Undre v. 


1982 Bom 341. Smt. Padma Abdur Rahim Undre, AIR 
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CHAPTER II 
Solemnization of Special Marriages 


4. Conditions relating to solemnization of special marriazes,— Notwith- 
standing anything contained in any other law for the time being in force relat- 
ing to the solemnization of marriages, a marriage between any two persons 
may be solemnized under this Act, if at the time of the marriage the following 
conditions are fulfilled, namely : 


(a) neither party has a spouse living ; 
1{(b) neither party— 
(i) is incapable of giving a valid -consent to it in consequence of un- 
soundness of mind ; Orj 


(ii) though capable of giving 2 valid consent, has been suffering from 
mental disorder of such a kind or to such an extent as to be unfit 
for marriage and the procreation of children ; or 


(iii) has been subject to recurrent attacks of insanity or epilepsy 3] 
(c) the male has completed the age of twenty-one years and the female 
the age of eighteen years ; 
2[(d) the parties are not within the degrees of prohibited relationship : 
Provided that where a custom governing at least one of the parties per- 


mits of a marriage between them, such marriage may be solemniz- 
ed, nothwithstanding that they are within the degrees of prohibited 


relationship, and] 


s[(e) where the marriage is solemnized in the State of Jammu and 
Kashmir, both parties are citizens of India domiciled in the territo- 
ries to which this Act extends.] 


4[Explanation.—In this section, “custom”, in relation to a person belong- 
ing to any tribe, community, group or family, means any rule which the State 
Government may, by notification in the Official Gazatte, specify'in this bshalf 
as applicable to members of that tribe, community, group or family : 


Provided that no such notification shall be issued in relation to the mem- 
bers of any tribe, community, group Or family, unless the State Government 


is satisfied— 
(i) that such rule has been continuously and uniformly observed for a 
long time among those members ; 
1. Subs. by Act No. 68 of 1976, Section 21 for clause (b). 
2. Subs. by Act 32 of 1963, Section 2, for clause (d). 
3, Subs. by Act 33 of 1969, Section 29 for clause (e). 


4. Ins. by Act 32 of 1963, Section 2. 
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(ii) tat svch mle is certzir ard ret urreascreble or opposed to public 
policy ; and 


(ili) that such rule, if applicable only to a family, has not been disconti- 


nued by the family.] 
COMMENTS 


Sp ouse living. —There is nothing in the Act which indicates that any 
marriage between two Hindus is void, if either of them has a spouse living at 
the time of marriage. Under Section 4 the said Marriage between any two 
persons may be solemnized under the Act if neither party has a spouse living,2 
Under clause (a) ‘spouse’ includes a spouse of any valid marriage.? 


5. Notice of intended marriage——When a marriage is intended to be 
solemnized under this Act, the parties to the marriage shall give notice thereof 
in writing in the form specified in the Second Schedule to the Marriage Officer 
of the district in which at least one of the parties to the marriage has resided 
for a psriod of not, less than thirty days immediately preceding the date 
on which such notice is given. ' 


6. Marriage Notice Book and publication.—(1) The Marriage Officer 
shall keep all notices given under Section 5 with the records of his office and 
shall also forthwith enter a true copy of every such notice in a book prescribed 


its of the district of the Marriage Officer to whom 


place in his office, 


- 7. Objection to marria e.—(1) Any person : befi he expiration 
of thirty days from the date on ik, an an aaa ee 5 


_ (2) After the expiration of thirty days from the date on which notice of 
an intended marriage has been published under sub-section (2) of Section 6, 


the marriage may be solemni i i i der 
sub-section (1), y mnized, unless it has been Previously objected to un 


(3) The nature of the objection shall be recorded in writing by the 
. A g by Wi 
Marriage Officer in the Marriage Notice Book, be read over and explained, ! 


aE Bak Person making the-objection and shall be signed by him oF 


TS Parameshwar Bury. lahora, Aik 1981 Kant 40. 
2. 75 CWN 303, è 
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8. Procedure on receipt of objection—(1) If an objection is made under 
Section 7 to an intended marriage, the Marriage Officer shall not solemnize the 
marriage until he has inquired into the matter of the objection and is satisfied 
that it ought not to prevent the solemnization of the marriage or the objection 
is withdrawn by the person making it ; but the Marriage Officer shall not take 
more than thirty days from the date of the objection for the purpose of 
inquiring the matter of the objection and arriving at a decision. 


(2) Ifthe Marriage Officer upholds the objection and refuses to solemnize 
the marriage, either party to the intended marriage may, within a period of 
thirty days from the date of such refusal, prefer an appaal to the district court 
within the local limits of whose jurisdiction the Marriage Oificer: has his office, 
and the decision of the district court on such appeal shall be final, and the 
Marriage Officer shall act in conformity with the decision of the court. 


9. Powers of Marriage Officers in respect of inquiries—(1) For the pur- 
pose of any inquiry under Section 8, tha Marriage O.fisar shall have all the 
powers vested in a civil court undar the Code of Civil Procedura, 1903 (5 of 
1908), when trying a suit in respect of the following matters, nemely : 


(a) summoning and enforciag the attendance of witnesses and examin- 
ing them on oath ; 


(b) discovery and inspection ; 

(c) compelling the production of documents ; 

(d) reception of evidence of affidavits ; and 

© issuing commissions for the examination of witnesses ; 


and any proceeding before the Marriage Officer shall be deemed to be a judicial 
proceeding within the meaning of Section 193 of the Indian Penal Code (45 


of 1860). 


Explanation.—For the purpose of enforcing the attendance of any person 
to give evidence, the local limits of the jurisdiction of the Marriage Officer shall 
be the local limits of his district. 


(2) It appearsto the Marriage Officer that the objection made toan 
intended marriage is not reasonable and has not been made in good faith ha 
may impose on the person objecting costs by way of compensation not exceed- 
ing one thousand rupees and award the whole or any part thereof to the partiss 
to the intended marriage, and any order for costs so made may be executed in 
the same manner as a decree passed by the district court within the local limits 
of whose jurisdiction the Marriage Officer has his office, 


10. Procedure on receipt of objection by Marriage O:ficer abroad.— 
: Where an objection is mada under Ssction 7 to a Marriage O-fiser *(in the State 
of Jammu and Kashmir in respect of an intended marriage in the State], and 
the Marriage Officer, after making such inquiry into the matter as he thinks fit, 
entertains a doubt in respact thereof, he shall not solemnize the marriage but 
shall transmit the record with such statement respecting tho matter as he thinks 
fit to the Central Government, aad the Central Govern nent, after making such 
inquiry into the matter and after obtaining such advice as it thinks fit, shall 
give its decision thereon in writing to the Marriage Officer who shall act in con- 
formity with the decision ofthe enteak dia MAR men, eGangotri 


1. Subs. by Act 33 of 1969, Section 29 for certain words. 
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11. Declaration by parties and witnesses. — (1) Before the Marriage is 
solemnized the parties and three witnesses shall, in the presence of the Marriage 
Officer sign, a declaration in the form specified in the Third Schedule to this 
Act, and the declaration shall be countersigned by the Marriage Officer. 


12. Place and form of solemnization.—(1) The Marriage may be solemni- 
zed at the office of the Marriage Officer, or at such other Place within a reason- 
able distance therefrcm as the parties may desire, and upon such conditions and 
the payment of such additional] fees as may te prescribed. 


(2) The marriage may be solemnized in any form which the parties may 
choose to adopt : 

Provided that it shall not be complete and binding on the parties, unless 
each party says to the other in the presence of the. Marriage Officer and the 


13. Certificate of Marriage.—(1) When the marriage has been solemniz- 
ed, the Marriage Officer shall enter a certificate thereof in the form specified in 


(2) On a certificate being entered in the Marriage Certificate Book by the 
Marriage Offcer, the Certificate Shall be deemed to be conclusive evidence of 
the fact that a marriage under this Act has been solemnized and that all for- 
malities respecting the signatures of witnesses have been complied with. 


COMMENT 


Certificate of marriage.—The Certificate of Marriage is a conclusive proof 
of character and question of notice under the section -cannot be raised when 
once certificate is issued .2 


14. New notice when Marriage not solemnized within three months.— 
Whenever 2 marriage Js not solemnized within three calendar months from the 
date on which notice thereof has been given to the Marriage Officer as required 
by Section 5, or where an appeal has been filed under sub-section (2) of Section’ 
within three months from the date of the decision of the district court on such 
appeal or, where the reccrd of a case has been transmitted to the Central 


CHAPTER III 


Registration of Marriages Celebrated in other Forms 


15. Registration of marriages 
ore o 


eslebrated, whether bor celebrated in other forms——Any marriage 


r after the commencement of this Act, other than a 


5 CWN. 905, COO eels o Basudeb Mnie ATR Eo Cal. 293 : 72 
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marriage solemnized under the Special Marriage Act, 1872 (3 of 1872) or uader 
this Act, may be registered under this Chapter by a Marriage Officer in the 


bertlsories to which this Act extends if the following conditions are fulfilled, 
namely : 


(a) a ceremony of marriage has been performed between the parties 
and they have been living together as husband and wife ever since ; 


(b) mee party has at the time of registration more than one spouse 
iving ; 


(c) neither party is an idiot or a lunatic at the time of registration ; 


(d) the parties have completed the age of twenty-one years at the time 
of registration ; 


(e) the parties are not within the degrees of prohibited relationship : 


Provided that in the case of a marriage celebrated before the commence- 
ment of this Act, this condition shall be subject to any law, custom 
or usage having the force of law governing each of them which 
permits of a marriage between the two ; and 


(f) the parties have been residing within the district of the Marriage 
Officer for a period of not less than thirty days immediately pre- 
ceding the date on which the application is made to him for 
registration of the marriage. 


16. Procedure for registration.— Upon receipt of an application signed 
by both the parties to the marriage for the registration of their marriage under 
this Chapter, the Marriage Officer shall give public notice thereof in such 
manner as may be prescribed and after allowing a period of thirty days for 
objections and after hearing any objection received within that period, shall, 
if satisfied that all the conditions mentioned in Section 15 are fulfilled, enter a 
certificate of the marriage in the Marriage Certificate Book in the form specified 


in the Fifth Schedule, and such certificate shall be signed by the parties to the 
marriage and by three witnesses. 


17. Appeals from orders under Section 16.—Any person aggrieved by 
any order of a Marriage Officer refusing to register a marriage under this 
Chapter may, within thirty days from the date of the order, appeal against 
that order to the district court within the local limits of whose jurisdiction the 
Marriage Officer has his office, and the decision of the district court on such 
appeal shall be final, and the Marriage Officer to whom the application was 
made shall act in conformity with such decision. ; 


18. Effect of registration of marriage under this Chapter.—Subject to 
the provisions contained in sub-section (2) of Section 24, where a certificate of 
marriage has been finally entered in the Marriage Certificate Book under this 
Chapter, the marriage shall, as from the date of such entry, be deemed to be a 
marriage solemnized under this Act, and all children born after the date of 
the ceremony of marriage (whose names shall also be entered in the Marriage 
Certificate Book) shall in all respects be deemed to be and always to have been 
the legitimate children of their parents : 


Provided that nothing contained in this section shall be construed as con- 


ferring upon W9. suckmohildean emycrightsia2m, adheproperty of any person 
other than their parents in any case where, but for the passing of this Act, 
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hildren would have been incapable of Possessing or acquiring any such 
a by reason of their not being the legitimate children of their parents, 


CHAPTER IV 
Consequences of Marriage under this Act 


`” 19. Effect of marriage on member of undivided family.—The matriage 
solemnized under this Act of any member of an undivided family who profes- 
ses the Hindu, Buddhist, Sikh or Jaina religions shall be deemed to effect his 
severance from such family, 


20. Rights and disabilities not affected by Act.—Subject to the provisions 


the right of succession to any property as a person to whom the Caste Dis- 
abilities Removal Act, 1850 (21 of 1850), applies. 


Chapter III of Part V (Special Rules for Parsi Intestates) had been omitted 
therefrom, 


1[21-A, Special provision in certain cases. — Where a marriage is solemnized 
under this Act of ist, Si 


religion with a Person who professes the Hindu, Buddhist, Sikh or Jaina 
religion, Section 19 and Section 21 shall not apply and so much of Section 20 
as creates a disability shall also not apply]. 


CHAPTER V 
Restitution of Conjugal Rights and Judicial Separation 


; estitution of conjug 
Wife has, wi hout reasonable excuse, withdrawn from the s 
the aggrieved party may apply by Petition to the district court for restitution 


“[Explanation.—Where a question arises whether there has been reasonable 
€xcuse for Withdrawal] from the society, the burden of Proving reasonable 
excuso shall be on the Person who has withdrawn from the society]. 


COMMENTS 
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petition under Section 37 is not necessary.! The decree for restitution of con- 
jugal rights must be deemed to be satisfied if the ccnjugal rights of the aggrieved 
party have been restored and the particular grievance redressed. The argument 
that once a decree for restitution of conjugal rights is secured by a husband 
then even if a wife comes to live with him and does so live for a length of time, 
every fresh and new desertion by the wife would also be covered by the said 
decree, and is operative against all future refusal of the wife to live with her 
husband, future refusal of the wife to live with her husband, even if such 
refusal he fully justified, is untenable.? 


23. Judicial separation.—(1) A petition for judicial separation may be 
presented to the district court either by the husband or the wife— 


(a) on any of the grounds specified 2[in sub-section (1) *[and sub-section 
(1-A)] of Section 27] on which a petition for divorce might have 
been presented ; or 


(b) on the ground of failure to comply with a decree for restitution of 
conjugal rights ; 


and the court, on being satisfied of the truth of the statements made in such 
petition, and that there is no legal ground why the application should not be 
granted, may decree judicial separation accordingly. 


2) Where the court giants a decree of judicial separation, it shall be no 
longer pO eds for the petitioner to cohabit with the respondent, but the pak 
may, on the application by petition of either party and on being satisfie o 
the truth of the statements made in such petition, rescind the decree if it con- 
siders it just and reasonable to do so. 


- CHAPTER VI 
Nullity of Marriage and Divorce 


24. Void marriages.—(1) Any marriage solemnized under this Act shall 
te null and void ®|and may, on a petition presented by either party thereto 
against the other party, be so declared] by a decree of nullity if— 


(i) any of the conditions specified in clauses (a), (b), (c) and (d) of Sec- 
tion 4 has not been fulfilled ; or 


(ii) the respondent was impotent at the time of the marriage and at tke 
time of the institution of the suit. 


(2) Nothing contained in this. section shall apply to any marriage deemed 
to be solemnized under this Act within the meaning of Section 18, but the 
registration of any such marriage under Chapter III may be declared to be of 
no effect if the registration was in contravention of any of the conditions speci- 


fied in clauses (a) to (e) ef Section 15 : 


1. .Sukhda Sayyad v. Masood Sayyad, 1982 Mah. L. J. 194. 
2. M.P. Shreevastava v. Mrs. Veena, AIR 1966 Punj 506. 
3. Subs. by Act 29 of 1970 Section 2 for certain words. 

4. Ins. by aot Nos&8veli NAREollection. Digitized by eGangotri - 

5, Subs, by Act No. 68 of 1976. 
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Provided that no such declaration shall be made in any case where an 
appeal has been preferred under Section 17 and the decision of the district court 


has become final. 


25. Voidable marriages.—Any marriage solemnized under this Act shall 
be voidable and may be annulled by a decree of nullity if,— 


(i) the marriage has not been consummated Owing to the wil 


ful refusal 
of the respondent to consummate the marriage > Or 


(ii) the respondent was at the time of the marriage pregnant by some 
person other than the petitioner 3 Or 


(iii) the consent of either party to the marriage was obtained by coercion 
or fraud, as defined in the Indian Contract Act, 1872 (9 of 1872), 


Provided that, in the case Specified in clause (ii), the court shall not 
grant a decree unless it is Satis fied— 
(a) that the petitioner 


was at the time of the marriage ignorant of 
the facts alleged : 


(b) that proceedings were instituted within a year from the date of 
the marriage ; and 
(c) that marital intercourse with the consent of the petitioner has not 


taken place since the discovery by the petitioner of the existence 
of the grounds for a decree ; 


Provided further that in the case specified in clause (iii), the court shall 
not grant a decree if,— : 


(a) proceedings have not been instituted w 


coercion had ceased Or, as the case ma 
discovered ; or 


ithin one year after the 
y be, the fraud had been 


(b) the petitioner has with his or her free consent lived with the other 
Party to the marriage as husband and wife after the coercion 
had ceased or, as the case may be, the fraud had been discovered. 
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(3) Nothing contained in sub-section (1) or sub-section (2) shall be 
construed as conferring upon any child of a marriage which is null and void or 
which is annulled by a decree of nullity under Section 25, any rights in or 
to the property of any person, other than the parents, in any case, where but 
for the passing of this Act, such child would have been incapable of possessing 
.or acquiring any such rights by reason of his not being the legitimate child 
of his parents]. 


27. Divorce.—1[(1)] Subject to the provisions of this Act and to the 
rules made thereunder, a petition for divorce may be presented to the district 
court either by the husband or the wife on the ground that the respondent— 


2[(a) has, after the solemnization of the marriage, had voluntary sexual 
intercourse with any person other than his or her spouse ; or 


(b) has deserted the petitioner for a continuous period of not less than 
two years immediately preceding the presentation of the petition ; or] 


(c) is undergoing a sentence of imprisonment for seven years or more 
for an offence as defined in the Indian Penal Code (45 of 1860) ; or 


sj? E % +] 


(d) has since the solemnization of the marriage treated the petitioner 
with cruelty ; or 


3[(e) has been incurably or unsound mind, or has been suffering con- 
tinuous or intermittently from mental disorder of such a kind and 
to such an extent that the petitioner cannot reasonably be ex- 
pected to live with the respondent. 


Explanation. — In this clause,— 


(a) the expression “mental disorder’ means mental illness, arrested or 
incomplete development of mind, psychopathic disorder or any 
other disorder or disability of mind and includes schizophrenia ; 


(b) the expression ‘“‘psychophatic disorder” means a persistent disorder 
or disability of mind (whether or not. including sub-normality of 
intelligence) which results in abnormally aggressive or seriously 
irresponsible conduct on the part of the respondent, and whether 
or not it requires or is susceptible to medical treatment ; or 


(f) has been suffering from venereal discease “in a communicable form 
or] 

(g) has 3[* * * +] been suffering from leprosy, the disease not having 
been contracted from the petitioner ; or 


(h) has not been heard of as being alive for a period of seven years or 
more by those persons who would naturally have heard of the 
respondent if the respondent had been alive ; *[* * $] 


eS e E e. 


1. Renumbered by Act 29 of 1970, Section 3. 

2. Subs. by Act No. 68 of 1976, 

3. Omitted by Act No. 63 of 1976, 

4, The word Stestnomitted: byiAct:29iqf-2970-Seetion 3. 
MD—36 
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the wilful neglect of the petitioner by the other party to the marriage, and its 


a[* = = =] 
3 * + *] 


“[(-A) A wife may also Present a petition for divorce to the district 
court on the ground,— 


(i) that her husband has, since the solemnization of the marriage, been 
guilty of Tape, sodomy or bestiality ; 


(ii) that in a suit under Section 18 of the Hindu Adoptions and Mainten- 
ance Act, 1956 (78 of 1956), or in a Proceeding under Section 125 


Corresponding Section 488 of the Code of Criminal Procedure, 
1898 (5 of 1898), a decree or order, as the case may be, has been 


... _I(2) Subject to the Provisions of this Act and to the rules made thereunder, 
either party to a marriage, whether Solemnized before or after the commence- 
ment of the Special Marriage (Amendment) Act, 1970 (29 of 1970), may 
present a petition for divorce to the district court on the ground— 


the passing of a decree for judicial Separation in a proceeding to 


‘COMMENTS 


ay Divorce.—Tt cannot be denied that society is generally interested in main- 
taining the marriage bond -and Preserving the matrimonial State with a view 
to protecting societal stability, the family home and the proper growth and 


2: Clauses (i) and (j) omitted by Act 29 of 1970, Section 3. 


A ee uN 9,68 Of 1976. collection. Digitized by eGangotri 
- 4nS. by: Ibid, 


5. Ins. by Act 29 of 1970, Section 3, olo. 
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show that at the outset conservative attitudes influenced the grounds on 
which separation or divorce could be granted. Over the decades, a more 
liberal attitude has been adopted, fostered by a recognition of the need for the 
individual happiness of the adult parties directly involved. But although the 
grounds for divorce have been liberalised, they neverthless continue to form an 
exception to the general principle favouring the continuation of the marital tie. 
When a legislative provision specifies the grounds on which divorce may be 
granted they constitute the only condition on which the Court has jurisdiction 
to grant, divorce. If grounds need to be added to those already specifically 
set forth in the legislation, that is the business of the Legislature and not of 
the Courts. It is another matter that in construing the language in which the 
grounds are incorporated the Court should give a liberal construction to it. 
Indeed, the Courts must give the fullest amplitude of meaning of such a pro- 
vision. But it must be meaning which the language of the section is capable 
of holding. It cannot be extended by adding new grounds not enumerated in the 
section. 


2[27-A. Alternate relief in divorce proceedings.—In any proceeding under 
this Act, on a petition for dissolution of marriage by a decree of divorce, except 
in so far as the petition is founded on the ground meationed in clause (h) of 
sub-section (1) of Section 27, the court may, if it considers it just so to do 
having regard to the circumstances of the case, pass instead a decree for 
judicial separation]. 


COMMENTS 


Divorce petition—Maintainability of —The petition for divorce was filed 
by Indian Citizen under Section 27 read with Section 18 of Foreign Marriage 
Act. The marriage was not registered under Section 17. Held that petition 
is maintainable.2 The conduet of wife amounts to withdrawal from husband’s 
society without any reasonable cause as she has not come to join the husband 
in spite of several attempts made by him.* 


Joinder of adulterer as co-respondent —The rule relating to joinder of the 
adulterer as a co-respondent proceeds on public policy to prevent collusion. Con- 
sidered in the light of provision of Order 1, Rule 3, C. P. C. the woman with 
whom the husband was alleged to have committed act of adultery, held was 
rightly joined in the suit particularly in view of the claim she was not merely a 
proper party but a necessary party. Assuch she cannot claim that her name 
should be struck off under Order !, Rule 10 (2) of C. P. C.5 


Adultery—Proof.—A high standard of proof and not a mere balance of 
probability is required to prove adultery. Mere production of love letters 
written to wife by a person will not prove adultery, in the absence of proof of 
the wife’s reciprocity.® 


a ep nn TNT nena 
1. Reynold Rajamani and another v. Union of India and another, AIR 
1982 SC 1261 at p. 1263. 


2. Ins, by Act No. 68 of 1976. 

Smt. Joyce Sumathi v. Robert Diskson Brodie, AIR 1982 AP 389. . 
Dhrubajyoti Chatterjee v. Dhia Mukherjee, AIR 1979 Orissa 93. 
Sikha Singh v. Dina Chakrabarty, AIR 1982 Cal. 370 at p. 374. 


Jyotish Chandra Guha v. Smt. Meera Guha, AIR 1970 Cal266 at 
P: 276.C-0. Jangamwadi Math Collection. Digitized by eGangotri 
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28. Divorce by mutual consent.—(1) Subject to the provisions of this 
Act and to the rules made thereunder, a retition for divorce may be presented 
to the district court by both the parties together on the ground that they have 
been living separately for a period of one year or more, that they have not been 
able to live together and that they have mutually agreed that the marriage 
should be dissolved. 


(2) 7[On the motion of both the parties made not earlier than six months 
after the date of the presentation of the petitioner referred to in sub-section ( 1) 
and not later than eighteen months] after the said date, if the petition is not with- 
drawn in the meantime, the district court shall, on being satisfied, after hearing 
the parties and after making such inquiry as it thinks fit, that a Marriage nas 
been solemnized under this Act, and that the averments in the petition are trus, 
pass a decree declaring the marriage to be dissolved with effect from the date 
of the decree. 


*[unless at the date of the presentation of the petition one year has passed] 
since the date of entering the certificate of marriage in the Marriage Certificate 


that the case is one of exceptional hardship suffered by the petitioner or of 
exceptional depravity on the part of respondent, but if it appears to the district 


the petition by any misrepresentation or Concealment of the nature of the case, 
the district court may, if it pronounces a decree, do so Subject to the condition 


petition, which may be brought after the [expiration of the said one year] 


upon the same or substantially the same, facts as those Proved in support of the 
petition so dismissed, 


(2) In disposing of any application under this section for leave to present 
a petition for divorce before the *[expiration of one year] from the date of the 
marriage, the district court shall have regard to the interests of any children of 


5, Remarriage of divorced persons.—Where a marriage has been dissolved 
by a decree of divorce, and either there is no right of appeal against the decree 
or if there is such a right of appeal, the time for appealing has expired without 
an appeal having been Presented, or an appeal has been presented but has been 
dismissed 31% + % =), either Party to the marriage may marry again, 


CHAPTER VII 


Jurisdiction and Procedure 


` 31. Court to which petition Should be made —1 1 | ition under 
Chapter V or Chapter VI shall be resented to th ed Ponai Toal 
limits of whose original civi] iiri A R e district court within the 


1. Subs. by Act No! 69°or 199" Collection. Digi 
2. Omitted by Act No. 68 of 1976. 


4 
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(i) the marriage was solemnized ; or 


(ii) the respondent, at the time of the presentation of the petition 
resides ; 0 5 


(iii) the parties to the marriage last resided together ; or 


(iv) the petitioner is residing at the time of the presentation of the 
petition, in a case where the respondent is, at that time, residing 
outside the territories to which this Act extends, or has not been 
heard of as being alive for a period of seven years by those who 
would naturally have heard of him if he were alive}. 


(2) Without prejudice to any jurisdiction “exercisable by the court under 
sub-section (1), the district court may, by virtue of this sub-section, entertain 
a petition by a wife domiciled in the territories to which this Act extends for 
nullity of marriage for divorce if she is resident in the said territories and 
has been ordinarily resident therein for a period of three years immediately 
preceding the presentation of the petition and the husband is not resident in 
the said territories. 


32. Contents and verification of petitions.—(1) Every petition under 
Chapter V or Chapter VI shall state, as distinctly as the nature of the case 
permits, the facts on which the claim to relief is founded, and shall also state 
that there is no collusion between the petitioner and the other party to the 
marriage. 


(2) The statements contained in every such petition shall be verified by the 
petitioner or some other competent person inthe manner required by law for 
the verification of plaints, and may, at the hearing, be referred to as evidence. 


1/33. Proceedings to be in camera and may not be printed or published.— 
(1) Every proceeding under this Act shall be conducted in camera and it shall 
not be lawful for any person to print or publish any matter in relation to any 
such proceeding except a judgment of the High Court or of the Supreme Court 
printed or published with the previous permission of the Court. 


_(°) If any person prints or publishes any matter in contravention of the 
provisions contained in sub-section (1), he shall be punishable with fine which 
may extend to one thousand rupees]. 


34, Duty of court in passing decrees.—(1) In any proceeding under 
naples V or Chapter VI, whether defended or not, if the court is satisfied 
that,— 


(a) any of the grounds for granting relief exists, and 


(b) [where the petition is founded on the ground specified in clause (a) 
of sub-section (1) of Section 27, the petitioner has not in any 
manner been necessary to or connived at or condoned the act of 
sexual intercourse referred to therein, or, where the ground of the 
petition is cruclty, the petitioner has notin any manner condoned 
the cruelty ; and ` 


(c) when divorce is sought on the ground of mutual consent, such 
consent has not been obtained by force, fraud or undue influence ; 


anto. Jangamwadi Math Collection. Digitized by eGangotri 
1. Subs. by Act No. 68 of 1976. 
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(d) the petition is not presented or prosecuted in collusion with the 
Tespondent ; and . 


(e) there has not been any unnecessary or improper delay in instituting 
the proceeding ; and 


(f, there is no other legal ground why the relief should not be granted ; 
then, and in such a case, but not otherwise, the court shall decree 


such relief accordingly. 
(2) Before proceeding to gr 
of th 


do consistently with the nature and circumstances of the case, to make every 
endeavour to bring about a reconciliation between the parties : 


1[Provided that nothing contained in this sub-section shall apply to any 
proceeding wherein relief is sought on any of the grounds specified in clause (c), 
clause (e), clause (f) clause (g), and clause (b) of sub-section (1) of Section 27] 


; *1(3) For the purpose of aiding the court in bringing about such reconcilia- 
tion the court may, if the parties so desire or if the court thinks it just and 
Proper so to do, adjourn the proceedings for a reasonable Period not exceeding 
fifteen days and refer the matter to any person named by the parties in this 
behalf or to any person nominated by the court if the parties fail to name any 
Person, with directions to report to the court as to whether Teconciliation can 
be and has been, effected and the court shall in disposing of the proceeding 
have due regard to the report. 


(4) In every case where a marriage is dissolved dy a decree of divorce, 
mee art passing the decree shall give a copy thereof free of cost to each of the 
ies. 


COMMENTS 


1. Ins. by Act No. 68 of 1976. 
2. Ibid. 


3. Kuppu DAMES Yen cRamnacRneon F965) AG Pra 62 at p. 66. 
4. Subs. by Act No. 68 of 1976, A 
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COMMENTS 


Adultery.—If the husband alleges adultery by the petitioner he shall have 
to give the name, address and description of the alleged adulterer. It is how- 
ever not open to the respondent to seek for such a relief at the hearing of the 
appeal from a decree for divorce passed on the petition of the wife.’ 


36. Alimony pendente lite —Where in any proceeding under Chapter Vv 
or Chapter VI it appears to the district court that the wife has no independent 
income sufficient for her support and the necessary expenses of the proceeding, 
it may, on the application of the wife, order the husband to pay to her the 
expenses of the proceeding, and weekly or monthly during the proceeding such 
sum as, having regard to the husband’s income, it may seem to the court to 
be reasonable. i 


37. Permanent alimony and maijntenance.—(1) Any court exercising 
jurisdiction under Chapter V or Chapter VI may, at the time of passing any 
decree or at any time subsequent to the decree, on application ‘made to it for 
the purpose, order that the husband shall secure to the wife for her main- 
tenance and support, if necessary, by a charge on the husband's property, such 
gross sum or such monthly or periodical payment of money for a term not 
exceeding her life, as, having regard to her own property, if any, her husband’s 
property and ability [the conduct of the parties and other circumstances of 
the case!, it may seem to the court to be just. 


(2) If the district court is satisfied that there is a change in the circums- 
tances of either party at any time after it has made an order under sub-section (1) 
it may, at the instance of either party, vary, modify or rescind any such order 
in such manner as it may seem, to the court td be just. 


(3) If the district court is satisfied that the wife in whose favour an order 
has been made under this section has remarried or is not leading a chaste life, 
[it may, at the instance of the husband vary, modify or rescind any such 
order and in such manner as the court may deem just]. 
: COMMENTS 

Decree for permanent alimony and maintenance—Death of husband—Exe- 
cution—Maintainability of suit. — Where the husband died on December 18, 
1972, leaving behind inter alia, an asset of Rs. 2,00,916.00 lying to his credit 
with his employer. The plaintiff- wife instituted a suit for creation of a charge 
and also asked for recovery of Rs. 8,750/- claimed to be due as outstanding 
maintenance until the date of the suit and for an injunction against withdrawal 
of the money lying with the Indian Airlines (employer) until adequate arrange- 
ment was made for payment of alimony to her. The claim was contested by 
the ex-employer (defendant 1) and two ladies impleaded as defendants 2 and 3 
on the disclosure by the defendant 1 that they were the wives of the deceased- 
husband. Resistance was mainly on two grounds : (1) that the order for 
payment of alimony lapsed with the death of the husband ; and (2) thata 


separate suit for this claim was not maintainable in view of Section 47 of the 
Code of Civil Procedure. 


Held that, the suit could as a measure of ex dı bito justitiae be treated as 
an execution petition. There was good authority for converting an execution 
application into a sult and there could be no valid objection to the counter- 


1. Jyotish Chandra Guha v. Smt. Meera Guha, AIR 1970 Cal. 266. 
2. Subs. bY Act MAES HFI Pollection. Digitized by eGangotri 
3, - bid. 
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Frocess of converting a suit into an execution proceeding, particularly when an 
ill-advised widow would on account of some procedural error be likely to be 
deprived of the fruits of an order of maintenance, 


Interpretation of the Section—Decree for alimony — Death of husband—]f 
decree not extinguished and assets left by him are liable for the satisfaction of 
the decree for maintenance. —The language of Section 37 does not warrant the 

PAESE ag : 


There is no rationality'in the contention that a decree for maintenance 
or alimon ingui i 


a decree contingent upon the life of the husband is contrary to the terms and 


widow is alive, the decree obtained by her would become ineffective with the 
Passing away of the husband, : 


Therefore, the decree in the instant case was Not extingui i 

3 s xtinguished with the death 
of husband and the assets left behind by him are liable to be Proceeded against 
In the hands of his legal heirs for Satisfaction of the decree for maintenance.? 


38. Custody of children.—In any proceeding under Chapt Chapter 
VI the district Court may, from time to lime, pass SRR aaen Vione make 
such provisions in the decres as it may seem to it to be just and proper with 
repect to the castody, maintenance and education of minor children, consis- 
tently with their wishes, wherever possiole, and may, after the decree, upon 


Custody maintenance and ed i 
Y, ucation.—The court can make order for 
custody, maintenance and education of minor atthe passing of the decree." 


1. Smit, Nandaranj Mazumdar v, Ind AIR 
1983 SC 1201 at Pp. 1201 and 1202 ee nean aer 

2. Mrs. Aruna Basu Mulli n j SC 
916 at ppcon7 Janggnyyed rain rahan, AIR 1983 


3. Dhrubajyoti Chatterjee v. Dhia Mukherjee, AIR 1979 Orissa 93. 
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1139. Appeals from decrees and orders.—(1) All decrees made by the 
court in any proceeding under Chapter V or Chapter VI shall, subject to the 
provisions of sub-section (3), be appealable as decrees of the court made in the 
exercise of its original civll jurisdiction, and such apgeal shall lie to the court 
to which appeals ordinarily lie from the decisions of the court given in the 
exercise of its original civil jurisdiction. 


(2) Orders made by the court in any proceeding under this Act under 
Section 37 or Section 38 shall, subject to the provisions of sub-section (3), be 
appealable if they are not interim orders, and every such appeal shall lie to the 
court to which appeal ordinarily lie from the decisions of the court given in 
the exercise of its original civil jurisdiction. 


(3) There shall be no appeal under this section on the subject of costs 
only, : : 


(4) Every appeal under this section shall be preferred within a period of 
thirty days from the date of the decree or order.] ae 


“COMMENTS 


Decree for divorce—Period spent in obtaining certified copy of the decree 
—Exclusioa of time.—Where the Additional District Judge granted the decree 
of divorce on 24-3-1981.. The wife made an application. for a certified copy of 
the judgment on the very next. day, that is, 25-3-1981., Lhe certified copy was 
ready on 14-4-1981. . The wife. took the certified copy of the judgment. On 
23-4-1931 she made an application for the certified copy of the decree. The 
certified copy of the decree was ready on 16-5-1981. On 21-5-1981 the wife 
filed the appeal in the High Court. 


Admittedly, if the period spent in obtaining the certified copy of the 
decree from 23-4-1981 to 16-5-1981 is excluded the appeal is within time. The 
only question is whether this period which the wife spent in obtaining the 
certified copy of the decree after having obtained the copy of the judgment, 
can be excluded. Held that she was entitled to exclude this time which she 
spent in obtaining the certified copy of the decree from 23-4-1981 to 16-5-1981.2 


. _ 3[39-A. Enforcement of decrees and orders.—All decrees and orders made 
by the court in any proceeding under Chapter V or Chapter VI shall be enforc- 
ed in the like manner as the decrees and orders of the court made in the 
exércise of its original civil jurisdiction for the time being are enforced.] 


CMMOENT 
Scope.—An order under Section 36 is appealable under Section 39.4 


l. Subs. by Act No. 68 of 1976. 

2. Jyoti Malhotra v. Kewal Kishore Malhotra, AIR 1983 Delhi 148 
at p. 149 : 1982 Marriage LJ 378 : 1982 Rajdhani LR 278: (1982) 1 
DMC 201 :1982 DRJ 201 : (1982) 84 Pun LR(D)94:ILR (1982) 
) Delhi 390. : 

3. Ins. by AstoNenA8ifal@d6.collection. Digitized by eGangotri 


4. Maharaj Singh v. Smt. Uma Singh, AIR 1969 All. 603 at p. 604, 
MD—37 : 
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40. Application of Act 5 of 1908.—Subject to the other provisions con- 
tained in the Act, and to such rules:as the High Court may make in this behalf, 
all proceedings under this Act, shall be regulated, as far as may be by the 
Code of Civil Procedure, 1908 (5 of 1908). 


1[40-A. Power to transfer petitions in certain cases.—(1) Where— 


(a) a petition under this Act has been presented to the district court 
having jurisdiction by a party to the marriage praying for a decree 
for judicial separation under Section 23 or for a decree of divorce 
under Section 27, and 


(b) anotter petition under this Act has been presented thereafter by 
the other party to the marriage praying for decree for judicial 
Separation under Section 23, or for decree of divorce under Sec- 
tion 27 on any ground whether in the same district court or in a 
different district court, in the same State or in a different State, 


the petition shall be dealt with as specified in sub-section (2). 
(2) in a case where sub-section (1) applies,— 


(a) if the petitions are presented to the same district court, both the 
petitions shall be tried and heard together by that district court ; 


(b) if the petitions are presented to different district courts, the petition 
Presented later shall be transferred to the district court in which 
the earlier petition was presented and both the petitions shall be 
heard and disposed of together by the district court in which the 
earlier petition was presented. 


(3) In a case where clause (b) of sub-section (2) applies, the court or the 
Government, as the case may be, competent under the Code of Civil Procedure, 
1908 (5 of 1908), to transfer any suit or proceeding from the district court in 
which the later petition has been presented to the district court in which the 
earlier petition is pending, shall exercise its powers to transfer such later petition 
as if it had been empowered so to do under the said Code. 


40-B. Special provision relating to trial and disposal of petitions under 
the Act—(1) The trial of a petition under this Act shall, so far wads practicable 
consistently with the interests of justice in respect of the trial, be continued 
from day to day until its conclusion, unless the court finds the adjournment 


ao ee teak beyond the following dy to be necessary for reasons to be 


(2) Every petition under this Act shall be tried as expeditiously as possible 
and endeavour shall be made to conclude the trial within six months from the 
date of service of notice of the petition on the respondent. 


(3) Every appeal under this Act shall be heard as expediti ible, 
and endeavour shall be made to conclude the nein within yore months 
from the date of service of notice of appeal on the respondent, 


40-C. Documentary evidence.—Notwithstanding anything contained in 
any enactment to the contrary, no document shall be inadmissible in evidence 
in any proceeding at the trial of a petition under this Act on the ground that 


it is not duly stamped or registered collection, Digitized by eGangott 
1. Ins. by Act No. 68 of 1976. 
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COMMENTS 


Applicability—Section attracts provisions of Order 19, C. P. C. 
Affidavit evidence was permissible.” 


41. Power of High Court to make rules regulating procedure.—(1) The 
High Court shall, by notification in the Oiicial Gazette, make such rules con- 
sistent with the provisions contained in this Act and the Code of Civil Pro- 
cedure, 1908 (5 of 1908), as it may consider expedient for the purpose of 
carrying into effect the provisions of Chapters V, VI and VII. 


(2) In particular, and without prejudice to the generality of the foregoing 
provisions, such rules shall provide,— 


(a) the impleading by the petitioner of the adulterer as a co-respondent 
ona petition for divorce on the ground of adultery, and the 
circumstances in which the petitioner may be excused from doing 
so; 


(b) the awarding of damages against any such co-respondent ; 


(c) the intervention in any proceeding under Chapter V or Chapter VI 
by any person not already a party thereto ; 


(d) the form and contents of petitions for nullity of marriage or for 
divorce and the payment of costs incurred by parties to such peti- 
tions ; and 


(e) any other matter for which no provision or no sufficient provision is 
made in this Act and for which provision is made in the Indian 
Divorce Act, 1869 (4 of 1869). 


CHAPTER VIII 
Miscellaneous 


42. Saving.—Nothing contained in this Act shall affect the validity of 
any. marriage not solemnized under its provisions ; nor shall this Act be deemed 
directly or indirectly to affect the validity of any mode of contracting marciage. 


43. Penalty on married person marrying again under this Act.—Save as 
otherwise provided in Chapter III, every person who, being at the time married 
procures, as marriage of himself or herself to be solemnized under this Act 
shall be deemed to have committed an offence under Section 494 or Section 495 
of the Indian Penal Code, 1860 (45 of 1860), as the case may be, and the mar- 
riage so solemnized shall be void. 


44, Punishment of bigamy.—Every person whose marriage i i 
under this Act and who, during the lifetime of his or her wife 7 Laka 
tracts any other marriage shall be subject to the penalties provided in Section 
494 and Section 495 of the Indian Penal Code, 1860 (45 of 1860), for the offence 
of marrying again during the lifetime of a husband or wife, and the marriage so 
contracted shall be void. 


1. Annalie. Prashad. Vv. Romesh Prasad, AiR 1968 C 1. 48 at p. 48. 
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45. Penalty for signing false declaration or certificate——Every person 
making, signing or attesting any declaration or certificate required by or under 
this Act containing a statement which is false and which he either knows or 
believes to be false or does not believe to be true shall be guilty of the offence 
described in Section 199 of the Indian Penal Code, 1860 (45 of 1860). 


46. Penalty for Wrongful action of Marriage Officer.— Any Marriage 
Officer who knowingly and wilfully solemnized a marriage under this Act,— 


(1) without publishing a notice regarding such marriage as required by 
Section 5, or 


(2) within thirty days -of the publication of the notice of such marriage, 
or 


(3) in contravention of any other provision contained in this Act, 


Shall be punishable with simple imprisonment for a term which may extend 
to one year, or with fine which may extend to five hundred rupees, or with 
both. 


47. Marriage Certificate Book to be open to inspection.—(1) The Marriage 
Certificate Book kept under this Act shall at all reasonable times be open for 
oes and shall be admissible as evidence of the statements therein con- 

tained. 


__ (2) Certified extracts from the Marriage Certificate Book shall, on applica- 
tion, be given by the Marriage Officer to the applicant on payment by him of 
the prescribed fee, __ ; 


48. Transmission of Copies of entries in marriage records.—Every 


(2) Every correction made under thi i it- 
nesses in whose presence it wana 18 Section shall be attested by the w 


(3) Where a Copy of any entry has alread ion 48 
5 y been sent under Section 
to the Registrar-General or other autkority the Marriage Offcer shall make 
a 


and send in like manner a separate certificate of origi nd of 
marginal corrections therein rade Saar no ncous enti 


1. The | words “diplomatic 


Act 33 of 1969, jaranan oh CONSUE pigficers etadether’ omitted by 
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Ch. VIII—S. 51] 


and without prejudice to the generality of the foregoing 


(2) In particular, 
de for all or any of the following matters, namely : 


power, such rules may provi 
(a) the duties and powers of Marriage Officers and the areas in which 

they may exercise jurisdiction ; 

) the manner in which a Marriage Officer may hold inquiries under 
this Act and the procedure therefor ; 

(c) the form and manner in which any books required by or under this 

Act shall be maintained ; 
that may be levied for the performance of any duty imposed 
Marriage Officer under this Act ; 


(b 


(d) the fees 
upon a 
(e) the manner in which public notice shall be given under Section 16 ; 
(f) the form in which, and the intervals within which, copies of entries 
in the Marriage Certificate Book shall be sent in pursuance of Sec- 


tion 48 ; 
) any other matter which may be or requires to be prescribed. 


(g 
51. Repeals and Savings.—( 1) The Special Marriage Act, 1872 (3 of 
1872), and any law corresponding to the Special Marriage Act, 1872 (3 of 1872), 
in force in any Part B State immediately before the commencement ‘of this Act 


are hereby repealed. 


(2) Notwithstanding such repeal,— 

(a) all marriages duly solemnized under the Special Marriage Act, 1872 
(3 of 1872), or any such corresponding law shall be deemed to have 
been solemnized under this Act ; 


(b) all suits and proceedings in causes and matters matrinonial which, 
when this Act comes into operation, are pending in any court shall 
be dealt with and decided by such court, so far as may be, as if they 
had been originally instituted therein under this Act. 


(3) The provisions of „sub-section (2) shall be without prejudice to the 
provisions contained in Section 6 of the General Clauses Act, 1897 (10 of 1897), 
l also apply to the repeal of the corresponding law as if such 


which shal 
corresponding law had been an enactment, 


CC-0. Jangamwadi Math Collection. Digitized by eGangotri 
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37. 


. Sister. i 
< Sister’s daughter. s 
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THE FIRST SCHEDULE 
[See Section 2 (b) “Degrees of prohibited relationship”} 
Part I 

Mother. 

Father’s widow (step-mother). 

Mother’s mother, 

Mother's father’s widow (step grand mother). 

Mother’s mother’s mother. 

Mother's mother’s father’s widow (step great grand-mother), 
Mother’s father’s mother. 

Mother’s father’s father’s widow (step great grand-mother). 


. Father’s mother. 


Father's father's widow (step grand-mother). 

Father’s mother’s mother. 

Father’s mother’s father’s widow (step great grand-mother). 
Father’s father’s mother. 

Father's father’s father’s widow (step great grand-mother), 


< Daughter. 


Son’s widow. 


< Daughter’s daughter. 


Daughter's son’s widow. 
Son’s daughter. 

Son’s son’s widow. i 
Daughter’s daughter’s daughter. a 
Daughter's daughter's son’s widow, 

Daughter’s son’s daughter. 

Daughter’s son’s son’s widow. 

Son’s daughter’s daughter. 

Son’s daughter’s son’s widow. 

Son’s son’s daughter. me 
Son’s son’s son’s widow. 


Brother’s daughter. 

Mother’s sister, = 
Father’s sister, Bee 
Father’s brother's daughter, é 
Father’s sister’s daughter. 5 = 
Mother’s sister's daughter. 

Mother’s brother's daughter. 


Flee AL Nah 


Explanation. | H ComPtighiDipizey byeGangotri | e ‘s 
i: eludes a divorced Sie" purpose L OL RHIS PHT, HS expression “widow 


Sch. I] 


a a 


a 
= 


— 
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14. 


pi pi A yaa Dad 
Cara 
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23. 
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‘27. 


Y 
A 


29. 


37. : 
Explanation. — For 
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Part II 
Father. 
Mother’s husband (step-father). 
Father’s father. 


Father's mother’s husband (step grand-father). 


Father’s father’s father. 
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Father’s father’s mother’s husdand (step great grand-father). 


Father’s mother’s father, 


Father’s mother’s mother’s husband (step great grand-father). 


Mother's father. 


Mother’s mother's husband (step grand-father). 


Mother’s father’s father. 


Mother’s father’s mother’s husband (step great grand-father). 


Mother’s mother’s father. 


Mother’s mother’s mother’s husband (step great grand-father). 


Son. 

Daughter’s husband. 
Son’s son, 

Son’s daughter's husband. 


< Daughter’s son. 


Daughter’s daughter’s husband. 

Son’s son’s son. 

Son’s son’s daughter’s husband. 
Son’s daughter’s son. 

Son’s daughter’s daughter’s husband. 
Daughter’s son’s son. 

Daughter’s son’s daughter’s husband. 
Daughter’s daughter’s son. 
Daughter's daughter's daughter’s husband. 
Brother. 

Brother’s son. 

Sister’s son. 

Mother’s brother, 

Father’s brother. 

Father’s brother’s son. 

Father’s sister’s son. 

Mother’s sister's son. 


Mother’s brother’s son. 
é purp Osos. C of this” Digitized 


includes 6 a divorced husband. oe 


y eGangotri, 


Part, t o expression “husband” 
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THE SECOND SCHEDULE 
(See Section 5) 
Notice of Intended Marriage 
To : 
Marriage Officer for the......cscecre sscsessese-eee. District. 


We hereby give you notice that a marriage under the Special Marriage Act, 
1954, is intended to be solemnized between us within three calendar months 
from the date hereof. 


Nana Fs Sa FOC. px ar PS. 
Name Condition Occupation Age Dwelling Permanent Length 
place dwelling place of resi- 
if present ` dence 

dwelling place 


not permanent 
© wo. > l . 


Unmarried - 


ee ee eee, 


Widower 


A. B. ee 


Divorcee 


et ee ee man 


Unmarried 


(Co 1D), a 
Divorcee 


Witness our hands thig........... A LA. NAH 19 < ce 
> (Sd)A.B o 
(Sd.) C. D. 
THE THIRD SCHEDULE 
(See Section.11) 
Declaration to be made by the Bridegroom 
I, A.B., hereby declare as follows :— 


1, Iam atthe present time unmarried (or a widower or a divorcee, aS 
the case may be), i 


2. Ihave COMPIEted... nrsecsceseonsererssenee-YORIS of age. 


3. Iam not related to C. D. (the bride) within the degrees. of prohibi- 
ted relationship. : 


4. lam aware that, if any statement in this declaration is false, and 
if in making such statement I either know or believe it to be le 
or do not believe it to be true, E am liable to imprisonment an 
also to fined. Jangamwadi Math Collection. Digitized bye angotr Ka 


(Sd) A. B: (the Bridegroom). 
et 
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Declaration to be made by the Bride 


I, C. D., hereby declare as follows 


1. Iam at the present time unmarried (ora widow or a divorcee, as the 
case may be). 
. I have completed... Years Of age. 
3. I am not related to A. B. the (bridgroom) within tho dezrees of 
prohibited relationship. . 


4. Lam aware that, if any. statement in this declaration is false, and 
if in making such statement I either know or believe it to be false 
or do not believe it to be true, I am liable to imprisonment and 


‘also to-fine. 
ist (Sd) C. D. (the Bride). 
Signed in our presence by the above-named A. B. and C. D. So far as we 
are aware there is no lawful impediment to the marriage. 


(Sd.) G. H. ] 
(Sd.) L J. \. Three witnesses. 
(Sd.) K. L. J 


Countersigned E. F., 
Fe Marriage Officer 


Dated’ a ah C denen anana 19 LJ 


THE FOURTH SCHEDULE 
_ (See Section 13) 


Certificate of Marriage 


I, E. F, hereby certify that on the.... ese esences day T LO n 
A. B. and C. D.“ appeared before me and that each of them, in my presence and 
in the presencə of three witnesses who have signed hereunder, made the declara- 
tions required by Section 11 and that a marriage under this Act was solemnized 
between them in my presence. 
(Sd.) E. F. 
Marriage Officer for 
(Sd.) A. B. Bridegroom 
(Sd.) C. D. Bride. 


ays | Three witnesses 


Dated the vecerccarsceisearene dAY Ofoseasosussaesossnssa 19 


oe maa ` 


“Herein give particulars of the parties. ees 


wore 


MD—38 CC-0. Jangamwadi Math Collection. Digitized by eGangotri 
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ʻi 


‘THE FIFTH SCHEDULE 
; (See Section 16) 
Certificate of Marriage Celebrated in other Forms 


I, E. F., hereby certify that A. B. and C. D.* appeared before me this... 
erscaee:peecese.assrere:nenn. AY of Ove Besos iios] @ver@ee Gee Bee Gee and that each of them, in my 
Presence and in the presence of three witresses who have signed hereunder have 
declared that a ceremony of marriage has been performed between -them and 
that they have been living together as husband and wife since the time of their 
Marriage, and that in accordance with their desire to have their marriage regis- 
tered under this Act, the said marriage has, thises..eccees. GAY Ofsssees oves Den eonveeee 
been registered under this Act, having effect as froM....esswssssssssss 


(Sd) E. F., 


Marriage Officer for 
(Sd.) A. B., 
Husband. 
(Sd) C. D. 
; Wife. 
(Sd.) G. H. : 
(Sd) I. J. \ Three witnesses: 
(Sd) KE. b. ` J 


Dated hEn. ore anonse: een dA Y Ofore assiossisosroses 19 ° 


pa 


APPENDIX—I 
RULES OF HIGH COURT 
1. ALLAHABAD HIGH COURT 
THE HINDU MARRIAGE AND DIVORCE RULES, 1956 


No. 259/VHC-22, dated 18th September, 1956.—In exercise of the 
Powers conferred by Ssctions 14 and 21 of the Hiadu Marriage Act, 1955 
(Act XXV of 1955), the High Court of Judicature at Allahabad: is pleased to 
make the following rules $ 


1. Short title and commeacement,—These rules may be called the Hindu 
Marriage and Divorce Rules, 1956. They shall come into force with effect 
from the date of their publication in the Uttar Pradesh Gazette. 


2. Definitions.—(i) “Act” means the Hindu Marriage Act, 1955 (Act 
XXV of 1955). ° - nea 


(ii) ‘Code’ means the Code of Civil Procedure, 1908. 
ii) ‘Court’ means the Court mentioned in Section 3 (b) of the Act. 


3. Petition,—(a) Every petition under the Act shall be accompanied by 
a certified extract from the Hindu Marriage Register maintained under Sec- 
tion 8 of the Act, where the marriage has been registered under this Act. 


(b) Every petition for divorce on any of the grounds mentioned in 
clause (viii) or (ix) of sub-section (1) of Section 13 of the Act shall be accom- 
panied by a certified copy of the decree for judicial separation or for restitution 
of conjugal rights as the case may be. 


4. Forms of petitions.—The petition made under the Act and the 
answers filed thereto shall, so far as may be, with necessary modifications and 
adaptations, be the same as those prescribed in the Schedule to the Indian 
Divorce Act, 1869 (Act IV of 1869). 


5. Contents of petitions.—In addition to the particulars requi 
given gaden Order vr, Rule 1 of the code and Section 20 (ions to be 
every petition for judicial separation, nullity of marriage 7 
contain the following particulars; ge and divorce shall 


(a) the place and date of marriage ; 


(b) the name, status, and domicile of the wife and husband before and 
after the marriage ; 


(c) the principal orWBGRS-< ies; AEEA 
CAEN E at sag, paga ah Poi cotati and 
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(d) whether there is living any issue of the marriage and if so, the 
names, dates of birth and agus of such issues ; : 


(e) in every petition presented by a husband for divorce on the 
ground that his wife is living “in adultery with any person or 
persons or for judicial separation on the ground that his wife has 
committed adultery with any person or persons, the name, occupa- 
tion and place of residence: of such person or persons so far as 
they can be ascertained ; 


(f) in every petition presented by a wife for divorce on the ground 
that her husband is living in adultery with any woman or women 
or for judicial separation on the ground that her husband has 
committed adultery with any woman or women, the name, 
occupation and place of residence of such woman or women so 
far as they can be ascertained; . 


(9) whether there have been in any Court in Irdia, ard if so, what 
previous proceeding with reference to the marriage by or on 
behalf of either of the parties and the result of such proceedings ; 


(h) the matrimonial offence or offences charged set out in separate 
paragraphs with the time and place of its or their alleged commis- 


sion ; 
` G) property mentioned in Section 27 of the ‘Act, if any; 


(j) the relief or reliefs prayed for. 


6. Necessary parties.—(a) In evely petition for divorce or judicial 
separation cn the grcund that the respondent is living in edultery or kas ccm- 
mitted adultery with ary person, tke Petitioner shall make: the alleged adul- 
terer or adulteress a cc-respordent to the Fetition unless he cr she is excused 
by the Court frcm doing so on any of the following grounds ; 


(i) that the name of such Person is unknown to the petitioner although 
he has made due efforts for discovery ; 
(ii) that such person is dead 5 


(iii) that the respondent if a woman is leading the life of a prostitute 


and that the petitioner knows of no person with whom adultery 
has'been committed ; or 


(iv) any. other reason that the Court considers sufficient. 


___(b) In every fetiticn under Section 13 (1) and (2) cf the Act, the peti- 
ticrer stall make ‘the other wife’ menticned in that section a cc-respordent. 


_(c) In every petition urder Section 1} of the Act on the ground that the 
ccndition in Section 5 (1) is contravened tLe petitioner shall n ake the spouse 
allegcd to be living at the time of the marriage a cc-respondent. 


(d) If a petitioner dces not make the allegcd zdulterer or adulteress 4 
co-respcrdint he shall at the time of 


S resenting the petition file a separate 
application Supported ibyvamvadfidavit gidip Hatea syrma Ooi 


` 
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7. Verification of petition.— Statements contained in every petition shall 
be verified by the petitioner or some other competent person in the manner 
required by the Code for verification of plaints. 


8. Application for leave under Section 14 of the Act.—(1) Where any 
party to a marriage dcsires to present a petition for divorce within three years 
of such marriage he or she shall obtain leave of the Court under Section 14 of 
the Act on ex parte application made to the Court in which the petition of 
divorce is intended to be filed. 


(2) The application shall be accompanied by the petition intended to be 
filed bearing proper court-fee. The application shall be supported by an 
affidavit made by the petitioner setting out the particulars of exceptional bard- 
ships to the petitioner or exceptional depravity on the part of the respondent 
on which leave is sought. 


(3) The evidence in such application may ; unless the Court otherwise 
directs, be given by affidavit. 


(4) When the Court grants leave the petition shall be deemed to have 
been duly filed on the date ofthe said order. The petitioner shall within a 
week of order or within such further time as is allowed by the Court, file suff- 
cient number of copies of application for leave, the affidavit in support thereof, 
the order of the Court thereon and the petition of divorce for service upon the 
respondent in the petition. 


9. Service of order granting leave and procedure after service. — (1) 
When the Court grants leave under the preceding rule a copy of the applica- 
tion for leave, the affidavit in support thereof and the order granting leave 
along with the notice of the petition of divorce shall be served on the party 
to be affected thereby personally : 


Provided the Court may for a sufficient reason direct substituted service. 


(2) (a) If the respondent desires to contest the petition for divorce on 
the ground that leave for filing the petition has been erroneously granted or 
improperly obtained, he or she shall set forth in his or her written statement 
the ground with particulars on which the grant of leave is sought to be 
contested. 


(b) The court may, if it deems fit, decide as a preliminary issue, the 
question as to the propriety of the leave granted to the petitioner and may for 
that purpose summon and examine witnesses. 


10. Notices.—The Court shall issue notice accompanied by a copy ot 
the petition to the respordent and co-respondent, if any. The notice shall 
require, unless the Court otherwise directs, the respondent, or co-respondent 
to file his or her statement in Court, within one month ofthe service of the 
notice and to serve a copy thereof upon each of the other parties to the peti- 
tion Within the aforesaid period. 


11. Service of petition —Every petition and notice under the Act shall 
be served on the party affected thereby in the manner provided for service of 


summons under Order V of Code of Civil Procedure ; 
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Provided that the Court may dispense with such service altogether in 
case it seems necessary or expedient to do so. 


12, Written statement or answers to petitions by respondents.—The 
espondent may and, if so required by the Court shall present a written state- 
Kg ah to the petition, The provisions of Order VIII of the Code 
shall apply mutatis mutandis to such written. Statements. If in any proceedings 
for divorce the respondent opposes the relief sought in the petition on the 
ground of the petitioner’s adultery, cruelty or desertion the written statements 
shall state the particalars of such adultery, cruelty or desertion. 


13, Intervener’s petitions. Unless the Court for good cause shown 
otherwise directs, where the written statement of the respondent alleges adul- 
tery by the petitioner witha named man or woman a certified copy of such 
statement or such material portion thereof containing such allegations shall be 
served on such man or woman accompanied by a notice that such person is 
entitled within the time therein specified to apply for leave to intervene in the 
case. 


Costs regarding intervention— 


(1) Whenever the Court finds that an intervener had no sufficient 
grounds to intervene, it may order the intervener to pay the whole 
or any part of the costs occasioned by the petition to intervene. 


(2) When the Court finds ‘that the charge or allegation of adultry 
against the intervener made in the petition or written statement 
is baseless or not proved and that the intervention is justified, it 
may order the person making such charge or allegation to pay to 
the intervener the whole or any part of the cost of intervention. 


14. Answer.—A person to whom leave to intervene has been granted, 
may file in the Court an answer to a written Statement containing the charge 
or allegations against the intervener. 


15, Mode of taking evidence.—The witnesses in all Proceedings before 
the Court, where their attendance can he had, shall, be examined orally and 
any party may offer himself asa witness and shall be examined and may be 
cross-examined like any other witnesses : ; 


: Provided that the parties shall be at liberty to verify the respective cases 
in whole or in part by affidavit but so that the deponent in every such affidavit 
shall, on the application of the opposite party or by direction of the Court, be 
subject to be cross-examined, by or on behalf of the opposite party, orally and 


after such cross-examination may be re-exami rt 
fy oan Na A By xaminen, by or on behalf of the party 


16. Costs. Whenever in any petition any alleged adulterer or adulteress 
has been made a co-respondent and the adultery has been established the court 


may order the co-respondent to pay the whole or any part of the costs of such 
proceedings : 


i Provided that the co-respondent shall not be ordered to pay the peti 
tioner’s costs — 


(i) if the respondeme was atthe tiai artat adultery’ living apart from 
her husband and leading the life of a prostitute ; 
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(ii) if the co-respondent had not, at the time of adultery reason to 
believe the respondent to be a married person. 


17. Application for alimony and maintenance,—(a) Every application 
for any of the reliefs mentioned in Sections 24, 25 (1) and 26 ofthe Act, shall 
be supported by an affidavit stating the average monthly incomes of the peti- 
tioner and the respondent, the source of the incomes, particulars of other 
movable and immovable property owned by them and the names and ages of 
the persons dependent on the petitioner and the respondent. 


(b) Every application for either of the reliefs mentioned in sub-sections (2) 
and (3) of Section 25 of the Act shall be accompanied by a certified copy of 
the order passed under sub-section (1) and supported by an affidavit. It may 
be disposed of by the Court in its direction on affidavits “after giving an 


opportunity to the party affected to be heard.” 
18, Taxation of costs.— Unless otherwise directed by the Court the costs 
in petition under the Act shall be taxed as if the proceedings were a suit. 


19, Order as to costs.—The award of costs shall be within the discretion 


of the Court. 
20. Transmission of certified copy of the decree.—The Court shall 
ce of nullity of marriage or 


send a certified copy of every decree for divor I 2 
dissolution of marriage to the Registrar of Marriages in charge of the Hindu 


Marriage Act Register, if any. 


. 
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2. ANDHRA PRADESH HIGH COURT 
HINDU MARRIAGE RULES ; 
Rules to regulate proceedings under the Hindu Marriage Act, 1955. 


(Central Act 25 of 1955) 
Rec. No, 422/54 BI.—In exercise of the powers conferred by Sections 14 
and 21 ofthe Hindu Marriage Act, 1955 (Central Act 25 of 1955), the High 


Court hereby makes the following rules to regulate proceedings under the 
said Act,— 


1. Defintions,~—(i) ‘Act’ means the Hindu Marriage Act, 1955 (Act 
-25 of 1955). 4 MGN 
(ii) ‘Cour? means the court mentioned in Section 3 (b) of the Act. 


2.. Form of proceedings.—The followiag proceedings under the Act 
shall be initiated by original petitions— 


(i) under Section 9 for restitution of conjugal rights ; 
(ii) under sub-section (1) of Section 10 for judicial separation ; - 


(iii) under sub-section (2) of Section 10 for rescinding a decree for 
judicial separation ; ` ; 


(iv) under Section 11 for declaring a marriage null and void ; 


(v) under Section 12 for annulment ofa marriage by a decree of 
nullity ; 


(vi) under Section 13 for divorce 5 


(vii) under Section 26 to’ make orders and provision with respect to 
the costody, maintenance and education of children. 


: 3. Every other Proceeding subsequent to the petition shall be by an 
interlocutory application. 


A. Every petition, application, affidavit, decree or order under the 
Act shall be headed by a cause title in Form No. l and shall set forth the 
Provision of the Act under which it is made. 


5, Petition.—(a) Every petition under the Act shall be accompanied 
by a certified copy ofthe entry relating to the marriage in. question in the 
Hindu Marriage Register maintained under Section 8 of the Act, where such 
marriage has been registered under the Act. 


„~ (b) Every petition for divorce on any of the grounds mentioned in clause 
(viii) or (ix) of sub-section (1) of Section 13 of the Act shall be accompanied 
by a certified Copy of the decree for judicial separation or for restitution of 
conjugal rights, as the case may be. : 


6. Contents of petition.—(1) Every petition shall state— 
(a) the place and the date of the marriage ; 
(b) the names of the parties and their occupation ; 


(c) the place and address where the parties reside or last resided 
togethen. withimwhe Niariseiiadin. Opie Capet 


App. I] RULES OF HIGH OOURTS -ANDHRA PRADESH 305 
(d) the names of the children, if any, of the marriage together with 
their dates of birth or age ; 


:eorior to the date of the petition there has been any proceeding 
©) gre the Act between the parties to the petition the full par- 
ticular thereof ; 


ition i ituti j i date on or 
i etition is for restitution of conjugal rights, the i 
a Thigh and the circumstances under which the respondent 
withdrew from the society of the petitioner ; 


if t ition is for judicial separation, the matrimonial offence 

c ni Ta grounds upon which the relief is sought, together 
with full particulars thereof so far as such particulars are known 
to the petitioner, ©. 8. : 


(i) in the case of alleged desertion, the date and the circumstanzes 
under which it began ; 


(ii) inthe casc of cruelty or sexual intercourse with any ¿person 
other than his or her spouse, the specific act of cruelty or 
sexual intercourse and the occasion when “and the places 
where such acts were committed together with the name and 
address of the person or persons with whom the respondent 
had sexual intercourse ; 


(iii) in the case of virulent form when such ailment began to 
manifest itself, the nature and the period ofthe curative 
steps taken together with the name and address of the person 
who treated for such ailment and in the case of veneeral 
disease that it was not contracted from the petitioner ; 


(iv) in the case of unsoundness of mind, the time when such 
unsoundness began to mainfest itself, the nature and period 
ofany curative steps taken together with the name and 
address of the person who treated for such unsoundaess 
of mind ; 


(h) if the petition is for divorce, the matrimonial offence alleged or 
other grounds upon which the reliefis sought together with the 
full particulars thereof so far as such particulars are known 
to the petitioner, €. g. : 


(f) 


'(i) in the case of adultery, the specific acts of adultery and the 
occasion when and place where such acts were committed 
together with the name and address of the person with whom 
such adultery was committed ; 


(ii) in the case of incurable unsoundness of mind the time when 
such unsoundness began to manifest itself the nature and 
period ofany curative step taken together with name and 


address of the person who treated for s 
Brae uch unsoundness 


(iii) in the case of virulent and incurable form of leprosy or 
venereal disease in a communicable form, when such ailment 
began to manifest itself, the nature and the period of cura- 
tive steps taken together with the name and address of the 
person who treated for such ailment ; 
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(iv) in the case or presumption of death, the last Place where 
the parties lived together date when and the place where the 
respondent was last seen or heard of as alive and the Steps, 
if any, taken to ascertain his or her whereabouts 

(i) ifthe petition is for a decree of nuliity of marria ] 
specified in clause (c) or clause (d) of sub-section (1) of Section 12 
ofthe Act, the time when the facts relied „on were discovered, 
and whether or not marital intercourse with the consent of the 
petitioner took place after the discover y Of the said 


£e on the ground 


facts. 
(2) The petition shall set out at the end, the relief or reliefs sought 
including any claim for~ 


(i) custody, care and maintenance of children s 


(ii) permanent alimony and maintenance ; 
(iii) costs. 


Where a claimis made under clause above, the petition shall specify 
the annual or capital value of the respordent’s property the amount of his or 
her annual earnings and other particula 
resources and the particulars relating t 
property. 


7. Contents of written statement,- 


Every written statenent in answer 
to a petition for restitution of conjugal rights shall set out the particulars 
as far as may be set cut in clauses ( 

Rule 6. 


£), (b) and (i) of sub-rule (1) of 


rs relating to his or her financial 
othe petitioner’s income and other 


8. Co-respondent.— (1) Where a hustand’s petition alleges adultcry 
on the part of respondent, the alleged adulterer shall, if he is living, be made a 
Co-respondent in the petition ; 

Provided, however, that in cas 
abouts are unknown to th 
the Court is satisfied that it i 
the application of the peti 

t 


(2) In every Petition under Section 13 (2) of the Act, the petitioner 
shall make ‘the other wife’ mentioned in that section a co-respondent. 
(3) In every petition under Section 1] of the Act, on the ground, that 
tke cordition in Section 5 (i) contravined, the petitioner shall make the 
spouse alleged to be living at the time of marriage, a co-respondent. 

_ 9. Damages and Costs against co-responden 

claimed, the court shall assess the damages an 
damages, if any awarded shall be paid or applied. 


_, (2) The court may also direct the whole or any part of the costs of the 
petition shall be paid by the co-respondent : 


t.— (1) Where damages are 
d direct in what manner the 


f Provided that the Co-respordent shall not be ordered to Fay the petitioner’s 
costs — 


(a) if the respondent Was, at the time of adultery, living apart from her 
husband and leading the life ofa prostitute ; 


(b) if the co-respondent athe. ti adultery, reason 
to beli Eden 5 antolat the time, ofthe 


€ a married woman, 


CO ABA ian a aa aman jan 
we : 
amen 

oe 
—— 
à eS ee ee ee ee 
se hind ik Na OO th Sawa 


di cabs net 
NAN EN ciate ons ci a 
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(3) The court may assess damages and make an order for payment there- 
of or of costs notwithstanding that the respondeat or co-respondent or both 
of them have remained ex parte. 


10. Application for maintenance p2ndente lite aad for permanent 
alimony and :maintenance, - (a) Every application for maintenance pendente 
lite, permanent alimony and maintenance, OF for custody, maintenance and 
education expenses of minor children, shall state the average monthly incomes 
of the petitioner and the respondent, the sources of these incomes, particulars 
of other movable and immovable property owned by them, the mumber of 
dependents on the petitioner and the respondent, and names and ages of such 


dependents. 
(b) Such application shall be supported by an affidavit of the applicant. 


11. Application for leave under Section 14 of the Act.—(1) Where any 
party to a marriage desires to present a petition for divorce within three years 
of such marriage, he or she shall obtain leave of the court under Section 14 of 


the Act on ex parte application made to the court in which the petition for 
divorce is intended to be filed. 


i: (2) The application shall be accompanied by the petition intended to be 
filed bearing the prescribed court-fee and in accordance with the rules. The ap- 
plication shall be supported by an affidavit made by the petitioner setting out 
the particulars of exceptional,hardship to the petitioner or exceptional depravity 
on the part of the respondent on the basis of which leave is sought. 


(3) The evidence in such an application may, unless the court otherwise 
directs be given by affidavit. 

(4) When the court grants leave, the petition shall be deemed to have 
been duly filed on the date of the said order. The petitioner within a week 
of the date of the said order shall file sufficient nurnbar of copies of appli- 
cation for leave and order ofthe court thereon and of the petition for divorce 
for service upon the respondent in petition. 

12. Service of copy of applicatioa for and order granting leave on the 
respondents and procedure after service.—(1) When the court grants leave 
under the preceding rule, a copy of the application for leave and order granting 
leave shall be served on each of the respondents along with the notice of the 
petition for divorce. 

(2) (a) When the respondent desires to contest the petition for divorce 
on the ground, that leave for filing the petition has been erroneously granted 
or improperly obtained, he or she shall set forth his or her written statement 
the grounds with particulars on which the grant of leave is sought to be 
contested. 


(b) The court may, if it so deems fit, frame, try and decide the issue as 
to the propriety of the leave granted as a preliminary issue. 

(c) The court may, at the instance of either party, order the attendance 
for examination or cross-examination of any deponent in the application for 
leave under the preceding rule. 

13. When a petition is admitted, the Chief Ministerial Officer of the 
court shall assign a distinctive number to the petition and all subsequent procee- 
dings on the petition shall bear that number. 
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Along with the Petition the 


3 petitioner shal] furnish a 
thereof for Service on tke re if 


(2) The notice together with Cepy of the 
TesPcndent and ‘the Co-respendent, if named 
service of sum 
therein, 


16, Transmission of certified Copy of the decree,— The Court shall send 
a Certified Copy of every decree for divorce or nullity or dissolution of marri- 
48¢ to the Registrar of Marriage in charge of the Hindu Marriage Register, 
i 5 


ays before the day appointed 
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Co 
if a Co-respondent has been ie 
he fee prescribed 


petition shall be served on the 
c >in the manner Prescribed for 
onses ju suits not less then 21 d 
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3. BOMBAY HIGH COURT 
THE HINDU MARRIAGE AND DIVORCE RULES, 1955* 


1. Short title and commencement, — i) These rules may be called 
Hindu Marriage and Divorce Rules, 19565 Š ' en 


(ii) These Rules shall come into force on Ist December, 1955. 


2, Definitions, —(j) “Act” means the Hindu Marriage Act, 
KKV of 1955). 3 indu Marriage Act, 1955 (Act 


(ii) ‘Code’ means the Code of Civil Procedure, 1908. 
(iii) ‘Court’ means the Court mentioned in Section 3 (b) of the Act. 


__3. Petition,—(a) Every petition under the Act shall be accompanied by 
certified extracts from the Hindu Marriage Register maintained under 
Section 8 of the Act or from the Register maintained under the Bomaby 
Registration and Marriage Act (Bombay Act V of 1954) where the marriage 
has been registered under the Bombay Act or this Act. 


(b) Every petition for divorce on any of the grounds mentioned in 
Clause (viii) ur (ix) of sub-section (1) of Section 13 of the Act shall be accom- 
panied by a certified copy of the decree for judicial separation or for restitution 
of conjugal rights as the case may be. 


4. Coutents of petitions.—(i) In addition to the particulars required to 
be given under Order VII, Rule 1 of the Civil Procedure Ccde and Section 20 
(1) of the Act, every petition for judicial separation, nullity of marriage and 
divorce shall contain the following particulars : 


(a) the place and date of marriage ; 


(b) the name, status and domicile of the wife and husband, before 
and after the marriage ; 


(c) the principal permanent address where the parties cohabited includ- 
ing the address where they last resided together ; 


(d) whether there is living any issue of the marriage and, if so, the 
names and dates of birth or ag. s of such issues : 


(i) In every petition presented by a husband for divorce on the 
ground that his wife is living ‘in adultery with any person or 
persons or for judicial separation on the ground that his wife has 
committed adultery with any person orspersons, the petitioner shall 
state the names, occupation and place of such person or persons 
so far as they can be ascertained ; 


(ii) In every petition presented by a wife for divorce on the ground 
that her husband is living in adultery with any woman or women 
or for judicial separation on the ground that her husband has 
committed adultery with any woman, or women, the petitioner shall 
state the name, occupation and place of residence of such 
woman or women, so far as they can be ascertained ; 


(e) whether there have been in any Court in India, and if so, what 
previous proceedings with reference to the marriage by or on 
behalf of either of the parties and the result of such proceedings ; 
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(f) the statement that there is no collusion between the petitioner and 
the other party to the marriage ; 

(g) the matrimonial offence or offences charged set out in Separate 
paragraphs with the time and place of its or their alleged commis- 
sion ; 

(h) property mentioned in Section 27 of the Act, if any ; 

(i) the relief or reliefs prayed for. 


5. Necessary parties.—(a) In every petition for divorce or judicial 
Separation on the ground that the respondent is living in adultery or has com- 
mitted adultery with any person, the petitioner shall make such person 
a Co-respondent. The petitioner may, however apply to the Court by an applica- 
tion supported by an affidavit for leave to dispense with the joinder of such 
Person asa co-respondent on any of the following grounds ¢ 


(i) that the name of such Person is unknown to the petitioner although 
he has made due efforts fur discovery ; 

(ii) that such person is dead g 

(iii) that the respondent being the wife is,leading a life of a prostitute 
and that the petitioner knows of no person with whom adultery 
has been committed g 


` (iv) for any other sufficient reasons the Court may deem fit to 
consider, 


(b) In every petition under Section 13 (2) (i) of the Act, the petitioner 
shall make ‘the other wife’ mentioned in that section a co-respondent. 


(c) In every petition under Section 11 of the Act on the ground thatthe 
condition in Section 5 (1) is contravened, the petitioner shall make the spouse 
alleged to be living at the time of marriage a Co-respondent, 


7. Forms of application,—The Petitions made under the Act shall, so 
far as possible, be made in the forms prescribed in the Schedule to the Indian 
Divorce Act, 1869 (IV of 1869). 


8. Application for leave under Section 14 of the Act.—(1) Where any 


party to a marriage desires to present a petition for divorce within three years 


under Section 14 of the Act on ex parte application made to the Court in 
which the petition for divorce is intended to be filed, 


(2) The application shall be accompanied by the petition intended to be 
filed bearing Proper court-fee under the law and in accordance With the rules. 
The application shall be supported by an affidavit made by the petitioner 
setting out the particulars of exceptional hardships to the petitioner or excep- 
tional depravity on the Part ofthe respondent on which leave is sought. 


(3) The evidence in such application may, unless the Court otherwise 
directs, be given by affidavit, 


(4) When the Court grants leave, the petition shall be deemed to have 
been duly filed on the, date af tha said conden. OMe tHe AROHE! within a week 
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of the date of the said order shall file sufficient number of copies of application 
for leave and order of the Court thereon of the petition for divorce for service 
upon the respondents in the petition. - 


9, Service of copy of application for and order granting leave on the 
respondents and procedure after service.—(1) When the Court grants leave 
under the preceding rule a copy of the application for leave and order granting 
leave shall be served on each of the respondents along with the notice of the 
petition for divorce. 


(2) (a) When the respondent desires to contest the petition for divorce on 
the ground that leave for filing the petition has been erroneously granted or 
improperly obtained ; he or she shall set forth in his or her written statement 
the grounds with the particulars on which the grant of leave is sought to be 
contested. 


(b) The court may, if it so deems fit, frame, try and decide the issue 
as to the propriety of the leave granted as a preliminary issue. 


10, Notice.—The Court shall issue notice to the respordent and co- 
respondent, if any. The notice shail be accompanied by a copy ot the petition. 
The notice shall require, unless the Court otherwise directs, the respondent, 
or co-respondent to file his or her statement in Court, within a period of four 
weeks from the service of the notice and to serve a copy thereof upon each 
of the other parties to the petition within the aloresaid period. 


11. Service of petitions..-Every petition and notice under the Act shall 
be served on the party affected thereby in the manner provided for service of 
summons under Order V of Civil Procedure Code = 


Provided that the Court may dispense with such service altogether in 
case it seems necessary or expedient so to do. 


12. Written statement ip answer to petitions by respondent.— The 
respondent may and, if so required by the Court, shall present 4 written state- 
ment in answer to the petition. The provisions of Order VIII of the Code 
shall apply mutatis mutandis to such written statements. In particular if in any 
proceedings for divorce the respondent cpposes the relief sought in the petition 
on the ground of the petitioner’s adultery, cruelty, or desertion, the written 
statement shall state the particulars of such adultery, cruelty or desertion. 


13, Intervener’s petitions.— (1) Unless the Court for good cause shown 
otherwise directs, where the written statement of the respondent alleged adul- 
tery by the petitioner with a named man or woman, a certified copy of such 
statement or such material portion containing such allegation shall be served 
on such man or woman accompanied by a notice that such person is entitled 
within the time therein specified to apply for leave to intervene in the petition. 


; (2) Costs regarding intervention.— (a) Whenever the Court finds that 
an intervener had no sufficient grourds for intervening, it may order the 
intervener to pay the whole or any part of the costs occasioned by the applica- 
tion to intervene. 


i (b) When the Court, finds that the charge or allegation of adultery 
against the intervener made in any petition on written statement is baseless or 
not proved and that the intervention is justified, it may order the person mak- 
ing such charge or allegation against the intervener to pay to the interyener 
the whole or anCparboPthescbsteofnitervertiotired by eGangotri 
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14. Answer.—A person to whom leave to intervene has been granted, 
may file in the Court an answer to written statement Containing the charges . 
or allegations against such intervener. 


15. Mode of taking evidence.—The witnesses in all proceedings before 
the Court, where their attendance can be had, shall be examined orally, and 
any party may offer himself or herself as a witness, and shall be examined, 
and may be cross-examined and re-examined like any other Witnesses : 


Provided that the parties shall be at liberty to verify the respective cases 
in whole or in part by affidavit but so that tle deponent in every such affidavit 
shall, on the application of the opposite party, or by direction of the Court, be 
subject to be cross-examined, by or on behalf of the opposite party orally, and 
after such cross-examination may be re-examined orally as aforesaid by or on 
behalf of the party by whom such affidavit was filed. 


16. Costs.— Whenever in any petition presented by a husband the alleged 
adulterer has been made a Co-respondent and the adultery has been established, 


Provided that the Co-respondent shall not be ordered to pay the peti- 
tioner’s costs — 


(i) if the respondent was at the time of the adultery living apart from 
her husband and leading the life of a prostitute, or 


(ii) if the co-respondent had not, at the time of adultery, reason to 
believe the respondent to be married person. 


17. Application for .limony and maintenance,—(a) Every application 
for maintenance pendente lite, permanent alimony and Maintenance, or for 
Custody, maintenance and education expenses of minor children, shall state 
the average montly incomes ofthe petitioner and the Tespondent, the sources 


(b) Such application shall be supported by an affidavit of the applicant. 


18, š Taxation of costs.— Unless otherwise directed by the Court, the costs 
of the petition under the Act shall be costs as taxed a suit. 


19. Order as to costs.—The award of Custs shall be within the discretion 
of the Court. 


20. Transmission of certified copy of the decrce.- The Court shall 
send a certified copy of every decree for divorce or nuliity or 
dissolution of marriage to the Registrar of Marriages in charge of the Hindu 
Marriage Revister, if any, Orin charge of the Register maintained under the 
Bombay Act V of 1954, 


Bombay, the rules of that Court except in so far as they are inconsistent with 
the Act, and these rules shall apply to guch Applications er petitions. 
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4. CALCUTTA HIGH COURT 


THE HINDU MARRIAGE ACT (CALCUTTA HIGH COURT) 
RULES, 1957 


1, These rules may be called the Hindu Marriage Act (Calcuita High 
Court) Rules, 1957. 5 


2. In these rules, unless there is anything repugnant in the subject or 
context, — 


The “Court” means the Judge sitting in Court. 


3. (i) Where a petition for dissolution of a marriage by a decree of 
divorce is presented before the expiry of three years from the date of the 
marriage, the petitioner shall ask for the leave of the court to present the 
petition by a separate application. 


(ii) Every such application shall state in full the facts on which the 
petitioner wishes to rely for proof of the ground of exceptional hardship to the 
petitioner or exceptional depravity on the part of the respondent, and shall also 
Contain full particulars of the children of ths marriage including age, sex and 
the place where, or the person or persons with whom, they are living. Such 
statement shall be fully verified by the applicant personally and when it is not 
so verified but verified by a different person, the reason therefor shall be 
Stated : 


Provided that if, before this rule comes into force, any petition for divorce 
has already been presented before the expiry of three years from the date of 
the marriage, the court will deal with such petition in such manner as it 
deems fit. 


4. (i) The rules as regards the institution and trial of suits and as regards 
the execution of decrees and orders on the Original Side of the High Court 
shall apply, in so far as they are applicable, and shall be deemed to have always 
applied, to proceedings under the Hindu Marriage Act instituted on the Origi- 
nal Side of the High Court. 


_ Gi) The City Civil Court Rules, 1956, shall apply, in so far as they are 
applicable, and shall be deemed to have always applied, to proceedings under 
the Hindu Marriage Act instituted in the City Civil Court. 
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5. GAUHATI HIGH COURT 
HINDU MARRIAGE AND DIVORCE RULES, 1955 


No. HC XI—3/53/1429-R. C.—The High Court of Assam has been 
pleased to make the following Rules under Sections 14 and 21 of Hindu Marri- 
age Act, 1955 (Act XXV of 1955). The rules will take effect from the date of 
publication in the Assam Gazette. 


.__1. Short title.—These Rules may be called the Hindu Marriage and 
Divorce Rules, 1955. 


2. Definitions. — (i) ‘act’ means the Hindu Marriage Act, 1955 (Act XXV 
of 1955). 


(ii) “Code” means the Code of Civil Procedure, 1908. 
(iii) “Court” means the court mentioned in Section 3 (b) of the Act. 


3. (i) Every petition under the Act shall be accompanied by certified 
noe from Hindu Marriage Register maintained under Section 8 of the 
ct. 


(ii) Every petition for divorce on any of grourds mentioned in clause 
(viii) or (ix) of sub-section (1) of Section 13 ot the Act shall be accc m.panicd by 
a certified copy of the decree for judicial separaticn cr fcr restitulicn of con- 
Jugal rights as the case may be. 


_ 4 Contents of petition—In addition to the particulars required to be 
given under Order VII, Rule 1 of the Code and Section 20 (1) of the Act, every 
petition for judicial separation, nullity of marriage and divorce shall contain the 
following particulars ¢ 


(a) the place and date of marriage ; 


(b) the name, status and domicile of wife, and hustand, before and 
after the marriage ; 


(c) the principal permanent address where the parties lived including 
the address where they last resided together ; 


(d) whether there is living any issue of the marriage and if so, the 
names and dates of birth or ages of such issues- 


(i) in every ‘petition presented by a husband for divorce on the 
ground that his wife is living in adultery with any person oF 
persons or for judicial separation on the ground that his wife 
has committed adultery with any person or persons the peti- 
tioner shall state the name, cccupation and place of residence 

of such person or persons so far as they can be ascertained ; 


(ii) in every petition presented by a wife for divorce on the ground 
~ that her husband is living in adultery with any woman or 
women, or for judicial separation on the ground that her 
husband has committed adultery with any woman or women, 
the petitioner shall state the name, occupation and place of 
residence of such woman or women, so far us they can be 
ascertained ; 
(e) whether there have been in any court in India, and if so, what 
previous-Oproceeding swith! lepégr Binz ed oy {he arriaga by or on 
behalf of either of the parties and the result of such proceedings ; 
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(f) the matrimonial offence or offences charged set out in separate 
paragraphs with the time and place of its or their alleged commis- 
sion ; 3 


(g) property mentioned in Section 27 of the Act, if any ; 
(b) the relief or reliefs prayed for. 


5. Necessary parties.—(a) In every petition for divorce or judicial 
separation on the ground that the respondent is living in adultery or has com- 
mitted adultery with any person, the petitioner shall make such person 
a Co-responcent. The petitioner may, however, apply to the Court by an applica- 
tion supported by an affidavit for leave to dispense with the joinder of such 
person asa co-respondent on any of the tollowing grounds : 


(i) that the name of such person is unknown to the petitioner although 
he has made due efforts for discovery ; 


(ii) that such person is dead ; 


(iii)-that the respondent being the wife isjleading a life of a prostitute 
and that the petitioner knows of no person with whom adultery 
has been committed ; 


(iv) for any other sufficient reason that the Court may deem fit to 
consider. 


(b) In every petition under Section 13 (2) (i) of the Act, the petitioner 
shall make ‘the other wife’ mentioned in that section a co-respondent. 


z (c) In every petition under Section 11 of the Act on the ground thatthe 
condition in Section 5 (1) is contravened, the petiticner shall make the spouse 
alleged to be living at the time of the marriage a co-respondent. 


6. Verification of petition.— Statements contained in every petition shall 
be verified by the petitioner or some other competent personin a manner 
required by the Code. 2 


7. Form: of petition. - The petitions made under the Act shall, so far 
as possible, be made in the forms prescribed in the Schedule to the Indian 
Divorce Act, 1869 (IV of 1869). 


8 Application for leave under Section 14 of the Act.—(1) Where any 
party to a marriage d-sires to present a petition for divorce within three years 
of such marriage, he or she shall obtain leave of the Court under Section 14 
of the Act on ex parte application made to the Court in which the petition 
for divorce is intended to be filed. 


(2) The application shall be accompanied by the petition intended to be 
filed bearing the proper court-fee under the law and in accordance with the 
rules. The application shall be supported by an affidavit made by the petitioner 
setting out the particulars of exceptional bardships to the petitioner or excep- 
tional depravity on the part ofthe respondent on which leave is sought. 


(3) Evidence in such application may, unless otherwise directed by 


the Court, be given by affidavit. 


(4) When the Court grants leave, the petition shall be deemed to have 


been duly fled on the, date, of the, sad, ander MS petitigaer within a week 
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of the date of the said order shall file sufficient number of copies of application 
for leave and order of the Court thereon and of the petition for divorce for 
Service upon the respondents in the petition. 


9. Service of copy of application for and order granting leave on the 
respondents and procedure after service.—(1) When the Court grants leave 
under the preceding rule a copy of the application for leave and order granting 
leave shall be served on each of the respondents along with the notice of the 
petition for divorce. : 


(2) (a) When the respondent desires to contest the petition for divorce on 
the ground that leave for filing the petition has been erroneously granted or 
improperly obtained, he or she shall set forth in his or her written statement 
the grounds with particulars on which the grant of leave is sought to be 
contested. 


(b) The court may, if it ¿deems fit, frame, try and decide the issue 
as to the propriety of leave granted as a preliminary issue. 


(c) The Court may, at the instance of either party, order the attendance 
for examination or cross-examination of any deponent in the application for 
leave under the preceding rule. 


10. Notice.—The Court shall issue notice to the respordent and co- 
respondent, ifany. The notice shall be accompanied by a copy ot the petition. 
The notice shall require, unless the Court otherwise directs, the respondent, 
or co-respondent to file his or her statement in Court, within a period of four 
weeks from the service of the notice and to serve a copy thereof upon each 
of the other parties to the petition within the aforesaid period. 


11. Service of petitions.—Every petition and notice under the Act shall 
be served upon the party affected thereby in the manner provided for service 
of summons under Order V of the Code : 


: Provided that the Court may dispense with such service altogether if 
it seems necessary or expedient so to do. 

"12. Written statements in answers to petitions by respondents.— The 
Provisions of Order V111 .of the Code shall apply mutatis mutandis to the 


Sought in the petition on the ground of the petitioner’s adultery, cruelty or 


desertion, the written Statement shall state the particulars of such adultery, 
cruelty or desertion. T 


13. Interyener’s petition.— (1) Where the written statement of the res- 
pondent alleges adultery by the petitioner with a named man or woman, & 
certified copy of such statement or such material portion thereof containing 
such allegation shall be served on such man or woman accompanied by a 
notice that such person is entitled within the time specified in the notice to 
apply for leave to intervene in the cause unless the Court for good cause 
shown otherwise directs. 

_ (2) (a) Cost regarding intervention, — Whenever the Court finds that 
an intervener had no sufficient grounds to intervene, it may order the 
intervener to pay the whole or any part of the costs occasioned by the applica- 
tion to intervene, 

___ (b) When the Court finds that the charge or allegation of adultery 
against the intervener made in any petition or written statement is baseless or 
not Proved. and that ihe intervention is justified, it may order the person Wak 
ing such Charge or allegation agai j GREK, o the interyen 
the whole or any par? ja A ARE BANA 


ervention. 


NS EDS TEN pah NA A eae ee a NENG 
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14. Answer.— A person to whom leave to intervene bas been granted, 
may file in the Court an answer to written statement containing the charges 
or allegations against such intervener. 


15. Mode of taking evidence.—Any party may offer himself as a wit- 
ness, and shall be examined and may be cross-examined like any other 
witness in all proceedings before the Court, and where their attendance can 
be had, shall be examined orally : 


Provided that the parties shall be at liberty to verify the respective cases 
in whole or in part by affidavit but the deponent in- every such affidavit shall, 
on the application. of the opposite party, Or by direction of the Court, be 
subject to be cross-examined orally, by or on behalf of the opposite party by 
whom such affidavit was filed and after such cross-examination may be re- 
examined orally as aforesaid. 


16. Costs. — Whenever in any petition preseated by a husband the alleged 
adulterer has been made a co-respondent and the adultery has been established, 
the court may order the co-respondent to pay the whole or any part of the 


costs of the proceedings : 


Provided that the co-respondent shall not be ordered to pay the peti- 
tioner’s costs— 


(i) if the respondent was at the time of the adultery living apart from 
her husband and leading the life of a prostitute, or 


(ii) if the co-respondent had not, at the time of adultery, reason to 
believe the respondent to be a married person. 


17. Applications for alimony and maintenance.—(@) Every application 
for maintenance pendente lite, permanent alimony and maintenance, OF or 
custody, maintenance and education expenses of minor children shall state 
the average monthly incomes of the petitioner and the respondent, the sources 
of these incomes, particulars of other movable and immovable property 
owned by them, the number of dependents on the petitioner and the respon- 
dent and the names and ages of such dependents. 

(b) Such application shall be supported by an affidavit of the applicant. 


18. Taxation of costs.— Unless otherwise directed by the Court, the cost 
of the petition under the Act shall be costs as taxes in a suit. 


19. Order as to costs.—The award of costs shall be within the discretion 
of the Court. - 


20. Transmission of certified copy of the decree.—The Court shall 
send a certified copy of every decree for divorce or nullity or 


dissolution of marriage to the Court of Marriages in charge ofthe Hindu < 


Marriage Rezister. 

_ 21, Appeals.—(1) All decrees and orders made by the courtin any 
proceeding under this Act may be appealed from under any law for the time 
being in force. 

(2) Appeals to the High Court shall be governed by the Rule of the 
High Court as far as they may be applicable. - 


(3) In evety{nieteenpped Maotbcecshall chp iasmesl to, sys, parties interested. 
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6. KARNATAKA HIGH COURT 
THE HINDU MARRIAGE RULES, 1956: 


‘The Act’ referred to in these Rules shall mean the Hindu Marriage 
Act, 1955. 


1. Form of Proceedings, —The following Proceedings under the Act 
Shall be instituted by original petitions which shall be numbered serially as Mis- 
cellaneous Petitions as (H. M.).Mis. No... aane 00 0É 19a aana 


(i) under Section 2, for restitution of con Jugal riglits ; 
(ii) under sub-section 1) of Section 10, for judicial Separation ; 


(iii) under sub-section (1) of Section J0, ‘for rescinding a decree for 
Judicial separation ; 


(iv) under Section 11, for declaring a marriage null aud void s 
(v) under Section 12, for annulment of a marriage by a decree of 


nullity ; 
(vi) under Section 13, for divorce š 


(vii) under Section 14, for leave to present a petition for divorce before 
the expiration of three years from the- date of marriage. 


2. Interlocutory applications.— Every other proceeding in the same 


matter subsequent to the petition shall be initiated by an in terlocutory applica- 
tion. f 


3. Cause title.— Every petition, application, affidavit, decree or order 
under the Act shall be headed by a cause title in Form No. | and shall set 
forth the provision of the Act or of the Rules under which it is made, 


4, Contents of petition.—(1) In addition to the particulars specified in 
Section 20 of every petition shall state— 


(i) the names of parties and their occupation and the place and address 


Where the parties reside or last resided together within the jurisdic- 
tion of that Court 3 


(ii) the names of children, if any, of the marriage together with their 
dates of birth or ages ; 


(iii) if prior to the date of petition there has been any Proceeding under 


the Act between the parties to the Proceedings, full particulars 
thereof ; 


(iv) if the petition is for Testitution of conjugal rights, the date on or 
rom which and the circumstances under which the respondent 


withdrew from, or terminated Cunjugal relationship with the peti- 
tioner ; : 


1. ROG, 1299-3 spear thea 7th day of March, 1955, 


Gak ee ee a amadhang 
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(a) in a case of alleged desertion, the date and the circumstances 
under which it began ; 


(b) in a case of alleged cruelty, the circumstances under which it 
was committed and the reasons for the apprehension. in the 
mind of the petitioner that it will be harmful or injurious for 
the petitioner to live with the other party ; 


(c) in a case of alleged virulent form of leprosy or venereal disease 
the date and the period from which it began together with the 
nature and the period from curative steps taken ; 


(d) in a case of alleged unsoundness of mind, the date and the 
period from which it began together with the nature and 
period of curative steps taken and a statea.ent whether such 
unsoundness of mind has been found and declared in any 
proceedings in a court of law. í 


p (2) Every petition shall set out at the end the relief or the reliefs sought 
or. 


5. Copies for service with process.- The petitioner shall along with 
every petition furnish a copy for service on the respondent together with the 
fee prescribed for issue of notices urder the Court Fees Act in force. 


6. Leave to present a petition before expiration of three years.— Every 
petition under Section 14 of the Act fur leave to present a petition for divorce 
before the expiration of three years from the date of marriage shall be suppur- 
ted by an affidavit setting forth the circumstances relied on as constituting 
exceptional hardship to the petitioner or of exceptional depravity on the part 


of the respondent. 


7. Notice of petition.—(1) Notice of the petition shall be in Form No. 11 
and shall require the respondent to enter appearance in person or by pleader 
and file a written statement not less than seven days before the date fixed lor 
hearing in the notice. 


s (2) The notice together with a copy shall be served on the responcent 
in the manner prescribed for the service oi summons in suits under Order V of 
the Code of Civil Procedure, 1$0%.. 


8. Decree under Sections 9, 11, 12 and 13.— Every decree under Sec- 
tions 9, 11, 12 and 13 shall be drawn up in Form No. lll and shall be signed 
by the District Judge, under his hand and seal. 


9. Custody of children.—The petitioner or the respondent spouse or 
the guardian of any children of the marriage may at any time either before or 
after the decree apply to the Court for order relating to the custody or educa- 
tion of the children of the marriage and the court may pass such orders as 
may te deemed fit and appropriate subject to the provisions of Section 26 of 


the Act. 


10. Costs and pleader’s fee.—The order asto costs of the proceedings 
shall be in the discretion of the Court and be taxed inthe decree. The Court 
shall have discretion to fix the pleader’s fee in the proceedings subject toa 
minimum of Bs. 10 and a/maximuinivefiRs!|SOan. Digitized by eGangotri 
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11. Security for costs.—(1) The wife who is petitioner or who has 
entered an appearance to a petition may apply to the Court for security for 
her costs of the proceedings. 


(2) At the hearing of an application for a commission to examinea 
witness within or outside the jurisdiction of the court or at any time, after such 
an examination is granted, a wife who isa petitioner or who has entered an 
appearance to a petition may apply for security for her costs of and incidental 
to such examination. 


(3) When an applicatian for security has been made under this Rule, 
the Court shall ascertain what is a sufficient sum of money to cover the costs 
of the wife, and if, after taking all the circumstance into account, including the 
means of the husband and the wife, it considers that the husband should provide 
security for all or some of the wite’s costs it may order the husband to pay the 
sum so ascertained, or some portivn of it, into court or to give security there- 
for within such time as it may fix and may direct a stay of the proceedings 
until the order is complied with. 


12. The rule of the High Court in respect of appeals from orders/ 
decrees shall apply to all appeals preferred under the Act. Such appeals shall 
be numbered serially as (H. M.) Mis......6... sse APPCAl...secseseeeOf 19.00 sse 000 
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7. KERALA HIGH COURT 
HINDU MARRIAGE (KERALA) RULES, 1963+ 


In exercise of the powers conferred by Sections 14 and 21 of the Hindu 
Marriage Act, 1955 (Central Act 25 of 1955) and Article 227 of the Consti- 
tution of India and all other powers hereunto enabling the High Court of 
Kerala hereby makes the following rules with the previous approval of the 
Governor to regulate proceedings under the said Act. 


1. Short title.—These rules may be called the Hindu Marriage (Kerala) 
Rules, 1963. ` 

2. Commencement.—These rules shall come into force on the date of 
their publication in the Gazette. ; 

3. Definitions.—In these rules unless there is anything repugnant in the 
subject or context,— 


(a) “Act” means the Hindu Marriage Act, 1955 (Central Act 25 
of 1955). 


(b) “Code” means the Code of Civil Procedure, 1908. 
(c) “Court” means the Court mentioned in Section 3 b) of the Act. 


(d) “Form” means a form appended to these rules. 


(e) All other words and expressions used herein but not defined shall 
have the meaning respectively assigned to them in the Act. 


4, Certified extract etc. to accompany petitions. —(i) Every petition 
under the Act -shall be accompanied by a certified extract form the Hindu 
Marriage Register maintained under Section 8 of the Act and, in the absence of 
the same, by an affidavit to the effect that the petitioner was married to the 
respondent. 


(ii) Every petition for divorce on any of the grounds mentioned in clause 
(viii) or (ix) of sub-section (1) of Section 13 of the Act? shall be accompanied by 
a certified copy of the decree for judicial separation or for restitution of con- 
jugal rights as the case may be.~ 


_ 5. Form of proceedings.—The following Proceedings under the Act shall 
be initiated by original petition :— 


(i) under Section 9 for restitution of conjugal rights ; 
sii) under sub-section (1) of Section 10 for judicial separation ; 


(iii) under sub-section (2) of Section 10 for rescindi 
judicial separation ; nding a decree for 


(iv) under Section 11 for declaring a marriage null and Void ; 


(v) unger Section 12 for annulment of a marriage by a decree of nullity; 
an 


(vi) under Section 13 for divorce. 


1. No. B 1- 1827/62-A, dated 24th July, 1963, oe ee 


2. Now clause (i) of Section 13 (I-A). 


MD—41 
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6. Clause title.—Every petition, application, decree or order under the 
Act shall be headed by a Cause of Title in Form No. 1 and Shall set forth the 
provision of the Act under which it is made. 


7. Contents of petition.—(1) In addition to the particulars required 
to be given under Order VII, Rule 1 of the Code and Section 20 (1) of the 
Act, every petition for judicial separation, nullity of marriage, or divorce shall 
contain the following particulars :— 


(a) the place and the date of the marriage, the names of the parties and 
their occupation, the place and address where the parties raside or 
last resided together within the Jurisdiction of the Court ; 


(b) the name, status and domicile of the wife and husband before and 
after the marriage ; 


(c) whether there is living any issue of the marriage and if so, the 
name and date of birth or age ot such issue, or all such issues ; 


(d) whether there have been any previous proceedings in any Court in 
India with reference to the marriage, by or on behalf of either of 
the parties and if so what Proceedings and the result of such pro- 
ceedings ; 


(e) the matrimonial. offences or offences if any charged, set out in 
separate paragraphs, with the time. and Place of the alleged 
commission ; ` 


(f) the property mentioned in Section 27 of the Act if any ; and 
(g) the relief or reliefs prayed for. 


_ (2) If the petition is for restitution of Conjugal rights, the date from 
which and the Circumstances under which the respondent withdrew from the 
Society of the petitioner shall be Stated in the petition. 


(3) In cases where desertion and/or cruelty are alleged, the petitioner shall 
State the date and the circumstances under which the alleged desertion began 
and/or the specific acts of cruelty. 


(4) In every petition: Presented by a husband for divorce on the ground 
that his wife is living in adultery with any person or persons or for judicial 
separation on the ground that his wife has, after the solemnization of the 
marriage, had Sexual intercourse with any person or persons other than him, 
*the petitioner shall state the name, occupation .and place of residence of such 
Person or persons so far as they can be ascertained. 


(5) In every petition presented by a wife for divorce on the ground that 
her husband is living in adultery with any woman or women or for judicial 
Separation on the ground that her husband has after the solemnization of the 
marriage, had sexual intercourse with any person or persons other than her; 
the petitioner shall state the name, occupation and place of residence of suc 
woman or Women so far as they can be ascertained. 


8. i Full particulars to be given. —In cases where respondent is alleged fe 
be suffering from a virulent form of leprosy or venereal disease in a Co ent 
cable form, or unsoundness of mind, full particulars as to when such ai ; 
1—1 
“Now for eithensemedjiomtheogrdun@ofectracmendedl sex. ` 
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began to manifest itself and the nature and period of any curative steps taken, 
shall be given. 


(2) In any petition for divorce on the ground of adultery, the petitioner 
shall be required to give particulars, as clearly as he can, of the acts of adultery 
alleged to have been committed by the respondent. 


9 Affidavit on non-cohabitation.—-A petition for divorce after the 
passing of a decree for judicial separation shall be accompanied by an affidavit 
made by the petitioner to the effect that he or she has not resumed cohabitation 
for a pericd of two years* or upwards after the passing of the decree for Judicial 
separation. 


10. Presetation of petition.—Every petition or application under the 
Act shall be presented to the Court in person or through an advocate or a 
Pleader or a recognised agent. 


11. Necessary parties.—(a) In every petition for divorce or judicial 
separation on the ground that the respondent is living in adultery or has, after 
the solemnization of the marriage ; had sexual intercourse with any person,** 
the petitioner shail made such person a co-respondent. 


(b) In every petition under Section 13 (2) (i) of the Act the petitioner 
shall make ‘‘the other wife” mentioned in that section a co-respondent. 


(c) In every petition under Section 11 of the Act on the ground, that the 
condition in Section (5) (i) contravened the petitioner shall make the spouse of 
the respondent alleged to be living at the time of the marriage a co-respondent. 


(d) The petitioner may, however apply to the Court by an application 
supported by au affidavit for leave to dispense with the joinder of the co- 
respondent in cases covered by sub-rule (a) above on any of the following 
grounds — 


\i) that the name of such person is unknown to the petitioner although 
he has made due efforts for discovery, 


(ii) that such person is dead, 


(iii) that the respondent being the wife is leading the life of a prostitute 
and the petitioner knows of no person with whom she has commit- 
ted adultery or has had sexual intercourse, 


(iv) for any other reason that the Court may deem fit and sufficient to 
consider. 


12, Verification of petitions.—Statement contained in every petition or 
written statement shall be verified in the manner required by the Code. 

13. Application for leave under Section 14 of the Act.—(1) Where any 
party to a marriage desires to present a petition for divorce within three years* 
of such marriage, he or she shall obtain leave of the Court under Section 14 of 
the Act on ex parte application made to the Court in which the petition for 

_div rce is intended to be filed. 


(2) The application shall be accompanied by the petition intended to be 
filed bearing the proper court fee under the law, and in accordance with the 
rules. The application shall be supported by an affidavit made by the petitioner 

SSS Grp, Pe ep [LSD Pe TE NGA gee cna TE g Pa NRA ee 

* Now one year. 


** Now either remedy on the ground of extra-marital sex. 
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selting cut the particulars of excepticnal hardship to the petitioner, or excep- 
tional depravity on the part of the respondent on which leave is Sought. 


(3) Evidence in such application may, unless otherwise directed by the 
court, be given by affidavit. j : 


(4) When the Court granis leave the petition shall be deemed to have 
keen duly filed on the date óf the said crder. The petitioner shall within a 
week of the date of the said order, file suficient number of copies of the petition 
for divorce, for Service upcn the respondents in the petition. | 


14. Notice.—The Court shall issue notice to the respondent and Co-res- 
Pondent, if any. The notice which shall be in Form No. 11. shall be acconipanied 


Of service of notice and to service a Copy of the same upon each of the 
other parties to the Petition within the aforesaid period. 


15. Service of petitions.— Every petition and notice under the Act shall 
be served on the party affected thereby in the manner provided for service of 
summons under Order V of the Code.. 


16. Contents of written statement,—‘| he Provisions of Order VIII of th 
Ccde shall apply mutatis mutandis to the written statement, if any, present 
y the respondent or the co-respondent in answer to the petition, 


expenses of minor children Shall state the average monthly income of thr 
Petitioner and the respondent, the Source of their income particulars of al 


movable and immovable property owned by them, «the number of dependents 
on them and their names and age, 


18. Form of decree.— Every decree under the Act other than a decree 
of the High Court Shall be i 


drawn up in Form No. Il] and shall be signed by 
the Judge under his hand and sea], 


19. Transmission of Certified copy of the decree.~ The Court shall send 
a certified copy of every decree for divorce or nullity or dissolution of marriage 


_ 20. Costs. (a) Unless otherwise directed by the Court the costs of a 
Felition under the Act shall be taxed as in a suit. 


(b) Whenever in any petition presented by a husband, the alleged adulte- 
Ter has been made a CO-respondent and the adultery has been established, tns 
Court may order the CO-respondent to pay the whole or any part of the costs ¢ 
the Proceedings : 
; Provided that the Co-respondent shall not be ordered to pay the peti- 
tioner’s costs — 
(i) if the respondent was at the time of the adultery living apart from 
er husband and leading the life of a Prostitute ; or 


(ii) if the co-respondent had not, at the time of the adultery reason to 
believe that the respondent was a MAIA Persami 
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8. MADHYA PRADESH HIGH COURT 
RULES UNDER THE HINDU MARRIAGE ACT, 19551 


Rules made by M. P. High Court under the Hindu Marriage Act, XXV of 1955 


In exercise of the powers conferred by Sections 14 and 21 of the Hindu — 
Marriage Act, 1955 (Act 25 of 1955), the Court has made the following rules 
to regulate proceedings under the said Act. 


RULES 


1. Every petition under the Hindu’ Marriage Act (Act XXV of 1955), 
hereafter called the ‘Act’, shall be accompanied by a certified copy of extract 
from the Hindu Marriage Register maintained under Section 8 of the Act or 
from the Register of Marriage maintained under any other Act where the 
marriage has been registered under some other Act and where a certified copy 


of extract can be granted to petitioner. 
2. Contents of petitions.—Every petition shall state— 
(1) the name of the court in which the petition is presented ; 


(2) the names of the parties, their ages, description and places of 
residence ; 


(3) the place and date of marriage ; 


4) the principal address at which the parties to the marriage reside or 
© inet resided, together within the jurisdiction of the Court ; 


(5) whether there is any living issue of the marriage, and if so, the 
names and dates of birth or ages of such issues ; 


(6) whether there have been in any Court in India previous proceedings 
with reference to the marriage by or on behalf of either of the 
parties, and if so, the particulars and the result of suck proceed- 
ings ; 

(7) details of the facts specified in Section 20(1) of the Actso far 
as they are known to the petitioner. In particular, the details 
shall include— ; 


(a) if the petition is for restitution of conjugal rights, the date 
when and the circumstances in which the respondent withdrew. 
from the society of the petitioner ; 


(b) if the petition is for the judicial separation— 


(i) the date and place of the desertion, cruelty, or sexual inter- 
course which is made the ground for relief and in case of 
sexual intercourse, the name and address of the person or 
persons with whom the respondent had sexual intercourse ; 


(ii) the period of leprosy, venereal disease or unsoundness of 
mind which is made the ground for relief; 
ee 
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(c) ifthe petition is for decree of nullity on the ground of con- 
travention of clause (i) of Section 3 of the Act, the name and 
address of the spouse ; 


(d) if the petition is for a decree of nullity on the grounds specified 
in clause (c) of Section 12 of the Act, date and Particulars of 
the force or fraud, as the case may be, by which the Consent 
was obtained and the date on which the force ceased to Operate — 
or the fraud was discovered ; 


(e) if the petition is for divorce on the ground of— 


(i) conversion, unsoundness of mind, leprosy, venereal disease, 
renunciation of the worid or another marriage, the date and 
place of the act or disease 5 


(ii) adultery, rape or sodomy, the date and the place of the act or 
acts and the name and address of the Person or persons with 
whom these acts were committed by the respondent ; 


(iii) presumption of death, the last place of cohabitation of the 
parties, the circumstances in which the parties ceased to 
cohabit, the date when and the place where the respondent 
was last seen or heard of and the steps which have been taken 
to trace the respondent s 


(8) the property mentioned in Section 27 of the Act, if any relief is 
claimed in respect thereof s 


(9) relief or reliefs. 


3. Application for leave under Section 14 of the Act.—Where any 
party to a marriage Sales to present a petition for divorce within three years 
e 


oh sich marriage, or she shall apply by an application for leave ofthe 
ourt— 


(1) The application shall be accompanied by the petition . intended to 
e I 


(2) The application shall be Supported by an affidavit made by the 
applicant and shall state the following particulars ; . 


(a) the grounds on which the application is made ; 
(b) particulars of the hardship or depravity alleged s 


(c) whether there has been any previous application of this 
purpose, if so, its details S 


(d) Whether there are living any children of the marriage, and if 
So, their names and dates of birth or ages, and where and 
with whom they are residing ; 


(e) whether any, and ifso, what attempts at reconciliation have 
been made ; 


(f) any other circumstances which may assist the Court to deter- 
mune the question whether there is reasonable probability of 
4 reconciliation between the Parties, 


(3) Notice of the applicatj ioWikhiuthe b ofthe application 
and of tHe Pelton VAAN De Eeo Eita ren d He : 
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(4) When the Court grants leave, the petition shall be deemed to have 
been duly filed on the date of the said order, 


4. Application for alimony and maintenance.—Every application for 
alimony and maintenance shall be Supported by an affidavit made by the 
applicant and shall state the average monthly incomes of the petitioner and 
the respondent, the sources of these incomes, particulars of other movable and 
immovable property owned by them, the number of dependents of the petitioner 
and the respondent, and the names and ages of such dependents. < 


5. Notice.—The Court shall issue notice to the respondent and co-res- 
pondent, ifany. The notice shall be accompanied by a copy of the petition. 
The notice shall require, unless the Court otherwise directs, the respondent or 
Co-respondent to file his or her statement in Court within a period specified 
by the Court along with a copy for the use of the petitioner. 


6. Service of petitions. Every petition and notice under the Act shall 
be served on the party affected thereby in the manner provided for service of 
summons under Order V of the Civil Procedure Code. 


7. Taxation of costs.—Unless otherwise directed by the Court, the 
Costs of the petition under the Act shall be costs as taxed in a suit. 


8. Transmission of certified copy of the decree.—The Court shall send a 
certified copy of every decree of nullity or divorce to the Registrar in charge 
of the Hindu Marriage Register maintained under the Act or to the officer in 
charge of the Marriage Register maintained under any other Act containing an 
entry about the marriage annulled or dissolved by the decree. 


9. Appeals.— Appeals to the High Court from the decree and orders of 
the District Court shall be governed by the Rules of the High Court as far as 


may be applicable. 
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9. MADRAS HIGH COURT 


RULES UNDER THE HINDU MARRIAGE ACT, 1955 
Rules to regulate Proceedings under the Hindu Marriage Act, 1955 
(Central Act 25 of 1955) 


In ecercise of the Powers conferred by Sections 14 and 21 of the Hindu 
Marriage Act, 1955 (Central Act 25 of 1955) and Article 227 


approval of the Governor, the High Court hereby makes th 
regulate Proceedings under the said Act and they will come i 
date of publication in the Fort St. George Gazette : 


1, -Form of proceedings.—The following Proceedings under this Act 
Shall be initiated by original,petitions : 


(i) Under Section 9 for restitution of conjugal rights ; 
(ii) Under sub-section (1) of Section 10 for judicial separation ; 
(iii) Under sub-section (2) of Section 10 for rescinding a decree for 
judicial separation 5 
(iv) Under Section 11 for declaring a marriage null and void ; 
(v) ain Section 12 for annulment of a marriage by a decree of 
nullity ; 


(vi) Under Section 13 for divorce 5 


(vii) Under Section 26 to make orders and Provisions 
custody, maintenance and education of children 


2. Every other 
locutory application. 


3. Every Petition, application, affidavit, decree or order under the Act 
Shall be headed by a cause title in Form No. | and shall set forth the provision 
of the Act under which it is made, 


with respect to the 


Proceeding subsequent to the petition shall be by an inter- 


4. Contents of petitions.—(1) Every petition shall State— 


(i) the place and the date of the marriage, the names of the parties and 
their occupation, the Place and address where the Parties reside or 
last resided together Within the jurisdiction of the Court ; 


(ii) the names of the children, if any, of the marriage together with 
their dates of birth or ages ; 

(iii) if prior to the date of the Petition, there has been any proceeding 
under the Act between the Parties to the Petition, the full particu- 
lars thereof ; 


iv) if the petition is for restitution of conjugal Tights, the date on or 
ey tom which and the circumstances under which the respondent 
withdrew. from the society of the petitioner 5 


j ition i judicial separation, the matrimonial offence 
o ieee Zee upon which the relief is sought, together 
with full particulapsthereofisodarias. Sythedparttculars are known 


to the petitioner, e. g., 
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` (1) in the case of alleged desertion, the date and the circumstances 
under which it began ; 


(2) in the case of cruelty or sexual intercourse with any person 
other than his or her spouse, the specific act of cruelty or 
sexual intercourse and the occasion when and the places where 
such acts were committed together with the name and address 
of the person or persons with whom the respondent had ` 
sexual intercourse ; 


(3) in the case of virulent leprosy or venereal disease in a 
communicable form, when such ailment began to manifest 
itself, the nature and the period of the curative Steps taken 
together with the name and address of the person who treated 
for such ailment and in the case of venereal disease that it 
was not: contracted from the petitioner ; 


(4) in the case of unsoundness of mind, the time’ when such un- 
soundness began to manifest itself, the nature and period of 
any Curative steps together with the name and address of the 
person who treated for such unsoundness of mind ; 


(vi) ifthe petition is for divorce, the matrimonial offence alleged or 
other grounds upon which the relief is sought together with the full 
particulars thereof so far as such particulars are known to the 
petitioner, e. g., ` 


(1) in the case of adultery, the specific act of adultery and the 
occasion when and the place where such acts were committed 
together with the name and address of the person with whom 
such adultery was committed ; 


(2) in the case of incurable unsoundness of mind, :the time when 
such unsoundness began to manifest itself, the nature and 
period of any curative steps taken together with the name 
and address of the person who treated for such unsoundness 
of mind ; 


(3) In the case of virulent and incurable form of leprosy or vene- 
real disease in 2.communicable form when such ailment began 
to manifest itself the nature and the period of any curative 
steps taken together with the name and address of the person 
who treated for such ailment ; 


(4) in case of presumption of death, the last place where the 
parties lived together and the date when and the place where 
the respondent was last seen or heard of as alive and the steps, 
if any, taken to ascertain his or her whereabouts ; 


(vii) if the petition is for a decree of nullity of marriage on the grounds 
specified in clause (c) or clause (d) of Section 12 of the Act, the 
time when the facts relied on where discovered and whether or 
not marital intercourse with the consent of the Petitioner took 
place after the discovery of the said facts. 


(b) The petition shall set out at the end the relief or reliefs sought 
including any claim for— 
(i) custody, care and maintenance of children : 
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(ii) permanent alimony and maintenance ; 
(iii) costs. 
Where a claim is made under clause (ii) above the petition shall Specify 
the annual or capital value of the Tespondent’s property, the amount of his 


annual earnings and other Particulars relating to his or her financial resources 
and the particulars relating to the Petitioner’s income and other property. 


S. Contents of Written statement, = Every witten Statement in answert) 
a petition for Testitution of conjugal rights shall set out the-particulars, as 
far as may be, set out in clauses (v), (vi) and (vii) of sub-rule (a) of Rule 4, 


6. An application under the Proviso to Section 14 of the Act for leave 
to present a Petition for divorce before three years have passed from the date 
of the Marriage, shall be supported by an affdavit setting forth the circums- 
tances relied on as constituting exceptional hardship to the Fetitioner or 


exceptional depravity on the part of the respondent, 


7, When a petition is admitted, the Ministeria] cflicer of the court shall 
assign a distinctive number to the petition ard all subsequent prcceedings on 
the petition shal] bear that number, 


8. Along with tke Petilicn the fetiticner shall furnish a ccpy thereof 
for Service cn the respordent and if a Cc-respendent has teen in pleaded, an 
additional copy for service on him, together With the fee prescrited under the 

adras Court-fees and Suits Valuation Act, 1955, for Service of notices. 


(ii) The notice together with a copy of the petition shall be served on 
the respondent and the Co-respondent, if named, in the manner prescribed for 
Service of summons in Sulis not less than 21 days before the date appointed 

erein. 


10. Appeals to the Bish S from the decree and orders of the Dh, 
; < overned by the Rules of the High C s Appel- 
late de, as far as they may be applicable, ‘eh Court, Madras Appe 


ommno ms 
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10, ORISSA HIGH COURT 
RULES UNDER THE HINDU MARRIAGE ACT, 1955 


1. Short title and commencement. —(i) These rules :may be called the 
Hindu Marriage and Divorce Rules, 1956. 


(ii) These Rules shall come into force with immediate effect : 


Provided that nothing contained in these rules will effect the validity 
of any pending proceeding under the Act, but the petitions already filed under 
the Act shall be made consistent with these rules by necessary amendment or 
remedy of the defects withia a time fixed by the Court. 


2. Definition,—(i) “Act” means the Hindu Marriage Act, 1955 (Act 
25 of 1955). 


(ii) ‘Code’ means the Code of Civil Procedure, 1908. 
(iii) ‘Court’ means the Court mentioned in Section 3 (b) of the Act. 


3. Proceedings under the Act and petitions.—(a) Every proceeding 
under the Act shall be registered as a suit. 


(b) Every petition for divorce on any of the grounds mentioned in 
clause VIII of sub-section (1) of Section 13 of the Act shall be accompanied 
by a certified copy of the decree for judicial separation or for restitution of 
conjugal rights, as the case may be. ; 


4. Contents of petitions.—In addition to the particulars required to 
be given under Order 7, Rule 1 of the Code of Civil Procedure and Section 20 
of the Act, every petition for judicial separation, nullity of marriage and 
divorce shall contain the following particulars : 


(a) the place and date of marriage ; 
(b) the name, status and domicile of the wife and husband, before 
and after the marriage ; 


(c) the principal permanent address where the parties cohabited includ- 
ing the address where they last resided together ; 


(d) whether there is living any issue of the marriage and, if so, the 
names and dates of birth or ages of such issues ; 


(i) In every petition presented by a husband for divorce on the 
ground that his wife is living in adultery with any person or 
persons or for judicial separation on the ground that his wife has 
committed adultery with any person or persons so far as they can 
be ascertained ; S 


(ii) In every petition presented by a wife for divorce on the ground 
that her husband is living in adultery with any woman or women 
or for judicial separation, on the ground that her husband has 
committed adultery with any woman Or women, the petitioner shall 
state the name, occupation and place of residence of such 
woman or Women, so far as they can be ascertained ; 


have been in any Court in India, and ifso, what 
G whet Pan gedinge with reference to the marriage by or on 
f of either of the parties and the result of such proceedings ; 


behal 
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A ` A i €Parate 
Paragraphs with the time and place of Its or their alleged 


(8) property mentioned in Section 27 of the Act, if any; 
(h) the relief or reliefs prayed for. 


5; Necessary parties.— (a) In every petition for divorce or judicial 
separation on the ground that the respondent is living in adultery gr has 
committed adultery with „any person, the Petitioner shal] make such Person a 


(i) that the name of person is unknown to the Petitioner although he 
made efforts for discovery x ) 


(ii) that such Person is dead ; 


(iii) that the respondent teing the wife is leading a life of a prostitute 


and that the Petitioner knows of no person with whom adultery 
has been committed ; 


(c) In every Petition under Section 13 (2) (i) of the Act the petitioner 
shall make ‘the other wife’ mentioned in the Section a co-respondent. 


> (3) The evidence in such an application may, unless the court otherwise 
directs, be given by affidavit ~ } 


(4) When the court £rants leave, the petition Shall be deemed to have 
been duly filed on the date of the said order. The Petitioner within a week 
of the date of the said order Shall file Sufficient i 


Cation for leave and Order of the court thereon and of the Petition for divorce 
for service upon the respondent in Petition. 
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(2) (a) When the respondent desires to contest the petition for divorce 
on the ground that leave for filing the petition has been erroneously granted 
or improperly obtained, he or she shall set forth in his or her written statement 
sae around with particulars on which the grant ofleaye is sought to be 
contested. 


, 


(b) The court may, ifitso deems fit, frame, try and decide the issue as 
to the propriety of the leave granted as a preliminary issue. 


3 (c) _The court may, at the instance of either party, order the attendance 
for examination or cross-examination of any deponent in the application for 
leave under the preceding rule. 


8. Service of petiliuns.— Every petition and notice under the Act shall 
be served on the party affecied thereby in the manner provided for service of 
summons under Order V of the Civil Procedure Code. 


9, Written statements in answers to petitions by respcndents.—-The 
statement in answer to the petition. The provisions of Order VIII of the 
Code shall apply mutatis mutandis to such written statements. In particulars, 
ifin any proceedings for divorce the respondent opposes the relief sought m 
the petition on the ground of the petitioner’s adultery, cruelty or desertion, 
the written statement shall state the particulars of such adultery, cruelty or 


desertion. 


10. Interveners petitions.— (1) Unless the Court for good cause shows 
otherwise directs where the written statement of the respondent alleges adul- 
tery by the petitioner with a named man or woman a copy of such statement 
or such material portion thereof containing such allegation shall be served on 
such manor woman accompanied bya notice that such person is entitled 
within the time therein specified to apply fcr leave to intervene in the case. 


(2) Costs regarding interventicn.—(a) Whenever the Court finds that 
an intervener had no sufficient grounds for intervening it may order the 
intervener to pay the whole or any part of the costs occasioned by the. 
application to intervene. 


(b) When the Court finds that the charge or allegation of adultery 
against the intervener made in any petition or written statement is baseless or 
not proved and that the intervention is justified, it may order the person 
making such charge or allegation against the intervener to pay to the inter- 
vener the whole or any yart of the costs of intervention. 


11. Amswer.—A person to whom leave to intervene has been granted 
may file in the Court an answer to written statement Containing the charge or 


allegation against such intervener. 


12. Mode of taking evidence.— The witnesses in all proceedings before 
the Court, where their attendance can be had, shall be examined orally, and 
any party may offer himself or herself as a Witness and shall be examined, and 
may be cross-examined and re-examined like any other witness s 


Provided that the parties shall be at liberty to verify the respective cases 
in whole or in part by affidavit, but so that the deponentin every such affi- 
davit shall on the application of the opposite party, or by direction of the Court, 
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be subject to be cross-examined by or on behalf _of the opposite party orally, 
and after such cross-examination may be re-examined orally as aforesaid by or 
on behalf of the party by whom affidavit was sfiled, 


13. Application for alimony and maintenance,—(a) Every application 
for maintenance pendente lite permanent alimony and maintenance, or for 
custody, inaintenance and education expenses of minor children, shall State 
the average monthly incomes of the petitioner and the respondent, the Sources 
of these incomes, particulars of other movable Property owned by them, the 
number of dependents on the petitioner and the respondent, and the names 
and ages of such dependents. 


(b) Such application shall be supported by an affidavit of the applicant. 


14. Taxation of costs.—Unless otherwise directed by the Court, 
the costs of the petition under the Act shall be costs as taxed in a suit. 


15. Order as to costs.—The award of costs shall be within the discretion 
of the Court, 
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11. PATNA HIGH COURT 
HINDU MARRIAGE RULES, 1956 


i No, 221- R, dated July 23, 1957.—The following rules framed by the 
High Court of Judicature at Patna under Sections 14 and 21 of the Hindu 
Marriage Act, 1955 (Act 25 of 1955) are published for general information. 
The rules will take effect from the date of publication. 


In exercise of the powers conferred by Sections 14 and 21 of the Hindu 
Marriage Act, 1955 (Act 25 of 1955), the High Court of Judicature at Patna 
hereby makes the following rules : 


_ 1. Short title and commencement.—(i) These rules may be called the 
Hindu Marriage (Act 25 of 1955) Rules, 1956. 8 


(ii) The rules shall come into force on the date of publication in tke 
Bihar Gazette. 


2. Definitions.—(i) ‘The Act’ means the Hindu Marriage Act, 1955 (Act 
25 of 1955). 


(ii) ‘Court’ means the court mentioned in Section 3 (b) of the Act. 


3. Form of the proceedings.—The following proceeding under the Act 
Shall be initiated by original petitions s— 


(i) under Section 9 for restitution of conjugal rights ; 
(ii) under sub-section (1) of Section 10 for judicial separation ; 


(iii) under sub-section (2) of Section 10 for rescinding a decree for 
judicial separation ; 


(iv) under Section 11 for declaring a marriage null and void ; 


(v) under Section 12 for annulment of a marriage by a decree of 
nullity ; 


(vi) under Section 13 for divorce ; 


(vii) under Section 26 to make, revoke, suspend or vary an order fur 


provision regarding the custcay, maintenance or education of 
minor children. 


A. Every other proceeding, subsequent to the original petition mentioned 
in Rule 3, shall be initiated by an interlocutory application. 


5. Every petition, application, affidavit, decree or order under this 
Act shall be headed by a cause title in Form No.1 given in the schedule to 
these rules with such variation as may be necessary and shall be drawn up, so 
far as possible, in the forms prescribed in the schedule to the Indian Diverce 
Act, 1869 (IV of 1869). 


6. When a husband cr a wife is a lunatic or an idiot, any petition under 
the Act other than a petition for restitution of conjugal right may be brought 
on his or her behalf by the person entitled to his or her custody. 


. Petitions of Minors.—(i) Where the petitioner is a minor, he or she 
shall a by Heat KERUK epérappindved bhycthe-Gourt ; and no peti- l 
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tion presented by a minor under the Act shall be filed until the next friend has 
Wada taken in writing to be answerable for costs such undertaking shall be filed 
in Court, and the next friend shall thereupon be liable in the same manner and ` 
to the same extent as if he were a plaintiff in an ordinary suit, 


(ii) The'riext friend shall file an affidavit along with the Petition. which 
shall state the age of the minor, that the next friend has no adverse interest 
that of the minor and that the next friend is otherwise a fit and Proper person 
to act as such. 


(iii) The court may on considering the affidavit and such other material 
as it” may require, record its approval to the representation of the minor by 
the next friend or pass such order or orders as it may deem fit, 


8. Contents of petition. —Tn addition to the particulars required to be 
given under Order VII, Rule 1 of the Code of Civil Procedu e, every original 
Petition shall state — 


(i) the place and the date of the marriage ; 
(ii) the names of the parties and their occupation ; 


(iii) the Principal permanent address where the Parties cohabited 
including the address where they last resided together ; 


(iv) the names of the children, if any, of the .Marriage together with 
their - dates of birth or ages ; 


(v) if prior to the date of the Petition there has been any proceed- 
ing between the Parties’ to the petition With the reference to their 
n 


ereof ; 


(vi) if the Petition is for restitution of con jugal rights the date on or 
rom which and the circu nstances under which the respondent 
Withdrew - from or terminated Conjugal relationship with the 


(vii) if the petition is for judicial separation or divorce the matrimonial 
oltence alleged or other grounds y Pon which the. relief is sought, 
together with full Particulars thereof So far as such particulars are 

nown to the Petitioner, e, g.— 


(a) in the case of alleged-desertion the date and the circumstances 
under which it began ; 


'(c) in the case: ‘of cruelty or adultery the’ specific acts of equally 
"Or adultery and the pccasions when and the places where suc 
acts were Committed ; ete 


"taken; with the name 
and daa Pa aithe person pi ahy Sahel? EEEak MRa ae 
mind; 
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(e) in the case of leprosy, or venereal disease in a communicable 
form, which such ailment began to manifest ,inself, the 
nature and the period of the curative steps, if any, taken 
together with the name and address of the person who treated 
for such ailment and whether or not such nilment was contr- 
acted from the petitioner ; 


(f) in case of an allegation of fraud, a complete specification of 
the facts which constitute the fraud ; 


(viii) if the petition is for a decree of nullity of marriage on the ground 
specified in clause (c) or clause (d) of Section 12 of the Act, the 
time when the facts relied on were discovered and whether or not 
marital intercourse with the consent of the petitioner took place 
after the discovery ofthe said facts; 


(ix) if the petition is by a husband for divorce on the ground that 
the wife is living in adultery or judicial separation on the ground 
that his wife committed adultery with any person, the name, 
occupation and place of residence of such person, so far as they 
can be ascertainéd ; 

(x) if the petition is by a wife for divorce on the ground that the husband 
is living in adultery or judicial separation on the ground that 
her husband committed adultery with any woman, the name, 
occupation and place of residence of such woman, so far as they 
can be ascertained ; 


(xi) if the petition is by the wife for divorce on the ground that her 
husband has been guilty of rape, sodomy and bestiality, all 
particulars in proof of the same, accompanicd by a certified copy 
of judgment, if any, in case of conviction ; 


(xii) if the petition is one for a decree of dissolution of marriage or 
of nullity or annulment of marriage or for judicial separation, 
that there is nocollusion or connivance between the petitioner 
and the other party to the marriage or alleged marriage ; 


(xiii) the details of the property, if any, mentioned in Section 27 ; 
(xiv) set out at the end the relief or reliefs sought, including any 
claim for — 
(a) damages against the co-respondent ; 
(b) custody, care and maintenance of children ; and 
(c) costs. 
Where a claim is made under clause (c), the petition shall specify the 
annual or capital value of the husband’s property, the amount of his annual 


earning and other particulars relating to his financial resources and also the 
annual or capital value of the wife’s property. : 


9. Verification. —Statements contained in every petition shall be verifi- 

- ed by the petitioner or some other competent person in the manner required 
by the Code of Civil Procedure for the time being in force for the verification 

of plaints. 4 


MD —43 | ee et 
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10. Application for leave under Section 14 of the Act.— (1) Where any 


(2) The application shall be accompanied by the petition intended to be 
filed bearing the Proper court fee under the law ard In accordance with the 


exceptional depravity on the part of the respondent on which leave is sought. 


(3) The evidence in such application may, unless the court otherwise 
directs, be given by affidavit. 


4) When the court grants leave, the petition Shall be deemed to have 
been ay filed on the date of the Said order. Within a week of the date of the 
Said order or within such further time as may be fixed by the court, the peti- 
tioner shall file sufficient number of copies of application for leave and order 
of the court thereon and of the Petition for divorce for service upon the res- 
Pondent in the petition, 


11, Service of Copy of application for and order granting leave on the 
respondents and Procedure after seryice.—(1) When the Court grants La 
under the preceding rule a Copy of the application for leave and order granting 


Tul BE 
leave shall be served on each respondents along with the notice of the petition 
for divorce, 


(2) (a) When the respondent desires to contest the petition for diyor 
on the ground that leave for filing the petition has been erroneously gran i 
or improperly cbtained, he or She shall set forth in his or her Written statemen 


€ grounds with particulars on which the grant of leave is sought to be 
Contested, 


(b) The Court may, ifit so deems fit, frame, try and decide the issue 
as to the property to leave granted as a Preliminary issue, 


; e 
(c) The Court may, at the instance of either party, order the attendi 
for examination or cross-examination of any deponent in the applicatio 
leave under the preceding rule. 


; j A 
12. Every petition made under the Act shall be accompanied oe 

Certified copy of the Certificate from the Hindu Marriage Registrar, of the 

Prescribed by the State Government about the solemnisation of 


Pee aoe f the 
13. When a Petition is admitted, the Chief Ministerial Dara 
Court shall assign a distinctive number to the petition and all s 
Proceeding on the Petition shall bear that number. 


5 thereof 
14. Along with the Petition, the petitioner shall furnish a copy 


Kn dditional 
for service on the Tespondent and if co-respondent is impleaded, an a 


i nder the Court-fee 
Act for service SA hg Wathedhe. fagipreseribedsamder 
Act for seryice of Hoficay t aur e 
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15. (i) Notice of the Petition shall be in Form No. II given in the 
schedule to these rules for settlement of issue and shall r quire the respondent 
and the co-respondent, if one is named ia the petition to enter appearance in 
person or by pleader, and file a Written statement not less than Seven days 
before the day fixed in the notice. 


(ii) The notice together with a copy of the petition shall be served on the 
respouident and the co-respondent, if, named in the manner Prescrived in 
Order V of the Code of Civil Procedure not less than 2] days before the day 
appointed therein : 


Provided that the Court may dispense with such service altogether in case 
it Seems: necessary or expedient so to do. . 


16. Co-respondent in husband’s petition.—In any petition presented by 
a husband for divorce on the ground that the wife is living in adultery or 
judicial separation on the gtound that the wife has, siace the solemnisation of 
the marriage, been guilty of adultery, the petitioner shall make the alleged 
adulterer, if alive a co-respondent in the suid petition, unless he is excused 
from so doiug by an orJer of the court which may be made on any or more 
ofthe followiag grounds which shall be supported by an affidavit ia respect 
of the relevant facts— 


(i) that the respondent is leading the life of a Prostitute, and that the 
petitioner knows of no person with whom the adultery has been 
committed ; 


(ii) that the name of the alleged adulterer is unknown to the petitioner, 
although he has made due efforts for its discovery ; 3 


(iii) that the alleged'adulterer is dead ; 


(iv) for any other sufficient reason that the Court may deem fit to 
consider. 


17. Respondent in wife’s petition.—Unless otherwise directed, where 
a wife’s petition allege adultery with a woman named and contains a claim for 
costs against her, she shall be made a respondent in the case. 


18. Intervention.—(j) Any person other than a party to the proceed- 
ing including person charged with adultery or sodomy not made a respondent 
or Cu-respondent, shall be entitled to appear and intervene in the proceedings. 
The application shall be supported by an affidavit setting forth the facts on the 
basis on which the intervention is sought for. 


(ii) Notice for the application together with a copy of the affidavit shall 


__ be served on all parties who shall be at liberty to the counter affidavit. 


(iii) If, after hearing all the parties, the court giants leave, the intervener 


“may take part in the trial Subject to such terms and conditions as the Court 


‘may deem fit to impose. 


P (iv) If the Court is satisfied that the intervention was made without 
“sufficient cause it may order the applicant to pay the whole or Part of the costs 
‘occasioned the interevention. Ifon the other hand, the Court finds that the 
‘intervention is justified it may pass suitable orders for payment to the applicant 


the whole or any part of the costs of intervention. _ 
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(v) A person to whom leave to intervene has been granted may file in 

the Court an answer to the petition or written statement containing the charges, 
or allegation against such intervener. 


19. Written statements in answer to petition filed b 
Tespondents may and, if so required ty the Cı urt shall 
Statement in answer to the petition and the Provisicns of Oider VIII oj the 


cruelty or desertion, the written statement shall state the particulars of such 
adultery, cruelty or desertion. 


20. Damages.—Any husband may, in petition for divorce, claim 


damages from the co-respondent on the ground of his having committed adul- 
tery with the wife of such petitioner : 


(i) Such petition shall be served on the said co-respondent and the wife 


unless the Court dispense with such Service in accordance with the 
Provisions of Rule 15. 


(ii) The damages to be recovered on any such petition shall be ascer- 
tained by the Court although the respondent or either of them may 
not appear. 
After the decision has been given, 


the Court may direct :in what manner the 
damages shall be paid or applied. 


21, Costs.— The Court may direct that the whole or any part of the 
Costs of the petition for nullity of marriage or for divorce incurred by any 0 
the parties to such petitions may be paid by any of the other parties thereto: 

Provided th 


: at the Co-respendent skall nct be ordered to pay the felr 
tioner’s costs— 


(i) if the respondent was at the time of adultery living apart from Ùt 
husband and leading th 


e life of a prostitute, or 
(ii) if the co-respondent had not, 


- at the time of adultery, reascns'0 
believe the respondent to be a 


married woman. 


The award of costs shall be in the discretion of the Court and the Court 
shall make an order of the same while passing the decree. 

22. Unless ! otherwise directed by the Court, the costs of the petitic! 
of goo" Act shall be cost as taxed in suit under the Indian Divorce Act ( 
o. b 


23. Appeal under the Act shall be governed by the relevant rules in the 
Patna High Court General Rules and Circular Orders, Civil or by the ales 
the High Court at Patna, as the case may te, so far as they may be app 
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12. PUNJAB HIGH COURT 
HINDU MARRIAGE (PUNJAB) RULES, 1956 


No, 271— GENL/XXVII—19, dated November 22, 1956.—In exercise of 
the powers conferred by Sections 14 and 21 ot the Hindu Marriage Act, 1955 
(Act 25 of 1955), the Punjab High Court has made the following reules— 


1. Short title.— These rules may be called the Hindu Marri 
(Punjab) Rules, 1956. ndu Marriage 


2. Definition.—In these rule, unless, there is anything repugnant in 
the subject or context,— 


(a) ‘Act’ means the Hindu Marriage Act, 1955 (No. 25 of 1955). 

(b) ‘Form’ means a form ap, ended to these rules, d 

(c) ‘Section’ and ‘sut-secticn’ means, respectively, section and sub- 
Section of the Act. 

(d) All other terms and expressions used herein but not defined shali 
have the meaning respectively assigned to them in the Act. 


3. Petition to be accompanicd by extract or affidavit regarding 
marriage.— A petition under the Act shail be accompanied by a certified 
extract from the Hindu Marriage kegister maintained under Secuon 8 of the 
Act and in the absence of the same an afhdavit, to the effect that petitioncr 
was married to the respondent (uniess the certificate or afhoavit 1s already 
on the record). 

4. Contents of the petition.—All petitions under Section 9 to 13 
shall state— 

(i) the date and place of the marriage ; 


(ii) whether the petitioner and the respondent were Hindus by religicn 
at the time of the marriage and whether they continue to be so up 
to the date of the filing the petition ; 


(iii) the status and place of residence of the parties to the marriage 
before the marriage and at the time of filing the petition ; 


(iv) the principal permanent address where the parties have cohabitcd 
including the address where they last resided together ; 


(v) whether there have been previous proceedings with regard to 
marriage by or on behalf of any party, ifso, the result of those 


proceedings ; 


(vi) whether any children were born of the marriage and ifso, the 
date and place of birth and the name and sex of each child 
separately, and whether alive or dead ; ; 


(vii) the matrimonial offences charged (set in separate patagraphs 
- with the times and places of their alleged commission). 


5. Petition to be accompanied by affidavit to show that there is no 
collusion or connivance.— A petition for divorce on grounds of adultery shall 
state that the petitioner has not in any manner been accessory to or conpived 
at or condoned the adultery. : Sitti ary 
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7. Affidavit of n0n-cohabitation for divorce after decree of judicial 
separation. —A petition for divorce after the passing of a decree for judicial 


effect that he or she has not resumed cohabitation for a period of two years 


or upwards after the Passing of a decree for judicial Separation. 


9. Notice to respondent, —( 1).A notice of every petition or application 
under the Act shall be issued to the respondent in Form A to appear and 
answer the claim on a day to be therein Specified : 

Provided that no such notice would be necessary When the respondent 
appears at the time of the presentation of the petition or applica ion, 


(2) Copies for respondent.—Rvery such notice shall be accompanied by 
a Copy of the petition or application. The required number of copies of the 
Petition or application shall be Supplied by the petitioner or applicant at the 
time of jts Presentation in Court. 


e petitioner may, however, be excused from so doing on any of the 
following grounds with the Permission of the Court— 


(a) that the respondent is leading the life of a prostitute and that the 
Petitioner knows of no particular person with whom the adultery 
has been committed S 


(b) that the name of the alleged adulterer is unknown to the petitioner 
although he has made due efforts to discover the same ; 


(c) that the alleged adulterer js dead. 


the time therein specified, to apply for leave to intervene in the cause. 


12. Pleading of respoudents and intervener to be verified. - (a) A 
respondent ora Co-réspondent or a woman to whom leave to intervene has 
been granted under these rules, may file in the Court an answer to the 
petition. 
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by the rules for the verification of petitions and when the respondent is hus- 
band or wile of the petitioner, the answer shall Contain declaration that there 
Is not any collusion or connivance between the parties. 


(c) Where the answer of a husband alleges adultery and prays for reliefa 
certified copy thereof’ shall be served upon the alleged adulterer together with 


intervene in the proceedings and upon such application, he may be allowed 
to intervene, subject to such direction, as may then be given by the Court. 


14. Adulterer to pay whole or part of costs.— Whenever in any peti- 
tion presented by a husband, the alleged adulterer has been made a cc-respon- 
dent and the adultery has been established the Court may order the co-respon- 
dent to pay the whole or any part of the costs of the proceedings; - 


z Provided that the co-respondent shall not be ordered to pay the peti- 
tion’s costs—~ 


(i) ifthe respondent was, at the time of adultery living apart from 
her husband and was leading the life of a prostitute, or 


(ii) if the co-respondent had Not, at the time of adultery, reason to 
believe the respondent to be a married woman. 


15. Register to be maintaiged.— Every Court shall maintain a 
register in which the details regarding petitions shall be entered and it shall 
conform to Civil Register No. 11] maintained for divorce and matrimonial 
cases. 


_ 16. Forms.—The forms given in the Appendix to these rules may, 
with necessary Mmcdifications, be used in the Proceedings under the Act. 


owe women 
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13. RAJASTHAN HIGH COURT 
HINDU MARRIAGE AND DIVORCE RULES, 1956 
Rajasthan High Court Rules, 1952 


In exercise of the powers conferred by Sections 14 and 21 of the Hindu - 
Marriage Act, 1955 (Act XXV of 1955), the Hon’ble Chief Justice and Judges 
are pleased to make the following rules for carrying out the purposes of the 
Act; 


The following shall bz added as Chipter XXXII-A after Chaptsr XXXII 
in the Rajasthan High Court Rules: 


801-A. Short title and commencement. —(i) These rules may be called 
the Hindu Marriage and Divorce Rules, 1956. 


(ii) These rules shall come into force on Ist June, 1956. 


801-B. Definitions. —(i) ‘Act’ means the Hindu Marriage Act, 1955, 
called Act XXV of 1955. 


(ii) “Code” means the Code of Civil Procedure, 1908. 
(iii) “Court” means the Court mentioned in Section 3 (b) of the Act. 


801-C. Petition. Every petition under the Act shall be accompanied 
by a certified extract from the Hindu Marriage Register maintained under 
Section 8 of the Act. 


801-D. Service of petitions.—Every petition and notice under the Act 
Shall be served on the party affected thereby in the manner provided for 
Service of summons under Order V of the Code : 


Provided that the Court may dispense with ‘such service altogether it 
case it seems necessary or expedient so to do. 


801-E. Contents of petitions.—(i) In addition to the particulars required 
to be given under Order VII, Rule 1 of the Code and Section 20 (1) of the Act, 
_€very petition for judicial separation, nullity of niarriagé and divorce shall 

contain the following particulars ¢ 


(a) the place and date of marriage ; 


(b) the name, status and domicile of the wife and husband, before and 
after the marriage ; 


(c) the principal permanent address where the parties cohabited 
including the address they last resided together ; 


(d) whether there is living any issue of the marriage and if so, the 
names and dates of birth or ages of such issues}; 


(e) whether there have been in any court in India, and if so, what 
Previous. proceedings with reference to the marriage by or on 
behalf of either of the parties and the result of such proceedings ; 


(f) the matrimoni offens get out in separate 
para AA T e E a aan alleged commis- 


SiOn ; 
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(g) property mentioned in Section 27 of the Act, if any ; 
(b) the relief or reliefs prayed for. 


., __ di) In every petition presented by a husband for divorce on the ground 
that his wife is living in adultery with any person or persons or for judicial 
separation on the ground that his wife has committed adultery with any person 
or persons, the petitioner shall state the name, occupation and place of resi- 
dence of such persons, or persons so far as they can be ascertained, 


(iii) In every petition presented by a wife for divorce on the ground that 
her husband is living in adultery with any woman or women or for judicial 
separation, on the ground that her husband has committed adultery with any 
woman or women, the petitioner shall state the name, occupation and place 
of residence of such woman or women, so far as they can be ascertained. 


801-F. Every petition for divorce on any of the grounds mentioned in 
clause (viii) or (ix) of sub-section (1) of Section 13 ot the Act shall be accom- 
panied by a certified copy of the decree for judicial separation or for 
restitution of conjugal rights as the case may be, 


801-G. Necessary parties.—(a) In every petition for divorce or judicial 
separation on the ground that the respondent is living in adultery with any 
Person, the petitioner shall make such person a co-responcent. The petitioner 
may, however, apply to the Court by an application supported by an affidavit 
for leave to dispense with the joinder of such person as a co-respondent on 
any of the following grounds : 


(i) that the name of such person is unknown to the petitioner although 
he has made due efforts for discovery ; 


(ii) that such person is dead ; 


(iii) that the respondent being the wife is leading a life of a prostitute 
and that the petitioner knows of no person with whom adultery 
has been committed ; 


(iv) for any other sufficient reason the Court may deem fit to 
consider. 


(b) In every petition under Section 13 (2) (i) of the Act, the petitioner 
shall make ‘the other wife’ mentioned in that section a co-respondent. 


(c) In every petition under Section 11 of the Act on the ground thatthe 
condition in Section 5 (1) is contravened, the petitioner shall make the spouse 
alleged to be living at the time of the marriage a co-respondent. 


801-H. Verification of petition.—Statements contained in every petition 
shall be verified by the petitioner or some other competent person in the manner 
required by the Code for the verification of plaints. 


801-I. Forms of petition—The petitions made under the Act shall, so 
far as possible, be made in the forms prescribed in the Schedule to the Indian 
Divorce Act, 1869 (IV of 1869). 

801-J. Notice.—The Court shall issue notice to the respondent and co- 
respondent, if any. The notice shall be accompanied by a copy of the petition. 
The notice shall require, unless the Court otherwise directs, the respondent 
or co-respondent to file his or her statement in'Court within a period of four 
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weeks from the service of the notice and to serve a copy thereof upon each 
of the other parties to the petition within the aforesaid period. 


80!-K. Written statements ip an: wers to petitions by respondents.— The 
respondent may, and if so required by the Court Shall, present a written 
Statement in answer to the petition. The Provisions of Order VIII of the 
Code shall apply mutatis mutandis to each Written statement, In particular, 
ifin any proceedings for divorce the respondent opposes the relief sought in 
the petition on the ground of the petitioner’s adultery, cruelty or desertion, 
the written statement shall state the particulars of such adultery, cruelty or 
desertion. 


801-L. Intervener’s petitions.— (1) Unless the Court for gcod cause 
shown otherwise directs, where the written Statement of the respondent 
alleges adultery by the petitioner with the named man or woman, a certified 
copy of such statement or such material portion thereof containing such 
allegation shall be served on such man or woman accompanied by a notice 
that such person is entitled within the time therein Specified to apply for 
leave to intervene in the cause. 


(2) Costs regarding intervention.— (a) Whenever the Court finds that 
an intervener had no sufficient grourds for intervening, it may order the 


intervener to pay the whole or any part of the costs occasioned by the applica- 
tion to intervene, 


801-M. Answer.— A person to whom leave to intervene has been granted, 
may file in the Court an answer to written statement containing the charges 
or allegation against such intervener. 


801-N. Mode of taking evidence.—The witnesses in all proceedings 
before the Court, where their attendance can be had, shall be examined 
orally and any Party may offer himself or herselfas a Witness, and shall be 
examined and may be cross-examined and re-examined like any other witness : 


$ Provided that the parties shall be at liberty to verify the respective cascs 
in whole or in part by affidavit, but so that tle deponent in every such affidavit 
shall, on the application of the opposite party, or by direction of the Court, be 
subject to be cross-examined by or on behalf of the opposite party orally 
and after such cross-examination may be re-examined orally as aforesaid 
by or on behalf of the party by whom such affidavit was filed. 


801-0. Costs. Whenever in a y petition presented by a husband the 
alleged adulterer has been made a Co-respondent and the adultery has beca 
established, the court may order the co-respondent to pay the whole or any 
part of the costs of the Proceedings : 


Provided that the Co-respondent shall not be ordered to pay the peti- 
tioner’s costs : 


(i) if the Tespondent was at the time of the adultery living apart from 
the husband and leading the life of a prostitute, or 


(ii) if the, co-respendentiahaxbiarotn. (aigitittebytemensofiadultery reason to 
believe the respondent to be a married person. 


Ba A Kab ki td 
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801-P. Application for alimony and maintenance.—(a) Every application 
for maintenance pendente lite, permanent alimony and maintenance, or for 
custody, maintenance and education expenses of minor children, shall state 
the average monthly incomes of the petitioner and the respondent, the sources 
of these incomes, particulars of other movable and immovable Property 
owned by them, the number of dependents on the petitioner and the respon- 
dent and the names and ages of such dependants. 


(b) Such application shall be supported by an affidavit.of the applicant. 


801-Q. Application for leave under Section 14 of the Act.—(1) Where any 
party to a marriage d.sires to present a Petition for divorce within one year 
of such marriage, he or she shall obtain leave of the Court under Section 14 
of the Act on ex parte application made to the Court in which the petition 
for divorce is intended to be filed. . 


(2) The application shall be accompanied by the petition’ intended to be 
filed bearing the proper court-fee under the law and in accordance With the 
rules. The application shall be supported by an affidavit made by the petitioner 
setting out the particulars of exceptional hardships to the petitioner or excep- 
tional depravity on the „part ofthe respondent on which leave is sought, 


(3) The evidence in such application may, unless the Court otherwise 
directed, be given by affidavit. 


(4) When the Court grants leave, the petition shall be deemed to have 
been duly filed on the date of the Said order. The petitioner within a week 
of the uate of the said order shall file sufficient number of copies of application 
for leave and order of the Court thereon and of the petition for divorce for 
service upon the respondent in the petition. 


801-R. Service of copy of application for and order granting leave on 
the respondents and procedure after service.—(1) When the Court grants leave 
under the preceding rule, a copy of the application for leave and order granting 
leave shall be served on such of the respondents along with the notice of the 
Petition for divorce. 


contested. 


(b) The court may, if it so deems fit, frame, try and decide the issue 
as to the propriety of leave granted as a preliminary issue, 


(c) The Court may, at the instance of either party, order the attendance 
for examination or cross-examination of any deponent in the application for 
leave under the preceding rule. 

801-S. Taxation of costs.—Unless otherwise directed by the Court, the 
costs of the petition under the Act shall be costs as taxed in a suit. 

801-T. Orders as to costs.—The award of costs shall be within the 
discretion of the Court. 

801-U. Transmission of certified copy of the decree.—The Court Shall 
send a certified copy of every decree for divorce or nullity or 
dissolution of marriage to the Registrar of Marriages in charge of the Hindu 
Marriage Register, 
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APPENDIX II 
SPECIAL MARRIAGE RULES, 1954 


Rules framed by the Bombay High Court under Section 50 of the 
Special Marriage Act 


(Act 43 of 1954) 


1. Short title and commencement.—(i) These Rules may be called the 
Special Marriage Rules, 1954. 


(ii) The Rules shall come into force on the Ist January, 1955. 

2. Definition.—(1) “Act” means Special Marriage Act, 1954. 

(ii) “Code” means the Code of Civil Procedure, 1908. 

(iii) “Court” means District or the City Civil Court as the case may be. 


3. Petition.—Every petition made under the Act shall be accompanied 
by a certified copy of the certificate from the Marriage Certificate Book about 
the solemnization of the marriage under the Act. 


4. Contents of petition —In addition to the particulars required to be 
given under Order VII, R.1 of the C.P.C. every petition for judicial separa- 
tion, nullity of marriage and divorce shall contain the following particulars— 


(a) The place and date of marriage. 


(b) The name, status and domicile of the wife and husband before 
the marriage. 


(c) The principal permanent address where the parties cohabited includ- 
ing the address where they last resided together. 


id) Whether there is living any issue of the marriage and if so the names 
and dates of births or ages of such issues : 


(i) In every petition presented by a husband for divorce or judi- 
cial separation on the ground that his wife has committ 
adultery with any person or persons the petitioner shall state 
the name, occupation and place of residence of such person 
or persons so far as they can be ascertained. 


(ii) In every petition presented by a wife for divorce or judicial. 
separation on the ground that her husband has committe 
adultery with any woman or women the petitioner sha 
state the name, occupation and place of residence of suc. 
woman or women so far as they can be ascertained. 


(e) Whether there has been in any court in India and if so what prev 
10US proceedings with reference to the marriage by or on beha 
of either of the parties and the result of such proceedings. 


(f) The matrimonial offence charged set out in s arate paras with the — 
time@hdeptaceed Mth uleng NAN Te 3 
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(g) The claim for damage, if any, with particulars. 


(h) If the petition is one fora decree of dissolution of marriage, or of 
nullity or annulment of marriage or for judicial separation, it 
shall further state that there is no collusion or connivance between 
the petitioner and the other parties to the marriage or alleged 
marriage. 


(i) The relief or reliefs prayed for. 


5. Co-respondent in huasband’s petition.—In any petition presented by 
a husband for divorce or judicial separation on the ground that his wife has 
since the solemnization of the marriage been guilty of adultery, the petitioner 
shall make the alleged adulterer a co-respondent to the said petition, unless 
he is excused from so doing by an order of the Court which may be made on 
any one or more of the following grounds, which shall be supported by an 
affidavit in respect of the relevant facts : 


(i) That the respondent is leading the life ofa prostitute and that 
the petitioner knows of no person with whom the adultery has 
been committed. 

(ii) That the name of the alleged adulterer is unknown to the petition- 
er although he has made due efforts for discovery. 


(iii) That the alleged adulterer is dead. 
(iv) For any other sufficient reason that the Court may deem fit to 
consider. 


6. Verification of petition.—Statements contained in every petition 
shall be verified by the petiioner or some other competent person In a manner 
required by the C.P.C. for the time being in force for the verification of 


plaints. 


7. Forms of petition.— The petition nade under the Act shall, so far as 
possible, be made in the fcrms prescribed in the Schedule to the Indian Divorce 


Act, 1869. _ 


8. Petitions on behalf of lunatics,— When a hustand or a wife is a lunatic 
or an idiot any petition under the Act other than the. petition for restitution 
of conjugal rights may be brought on his or her behalf by the person entitled to 
his or her custody. 


9. Petitions by minors.~(1) Where the’ petitioner is a minor he or she 
shall sue by his or her next friend to be approved by the Court, and no petition 
presented by a minor under the Act shall be filed until the next friend has 
undertaken in writing to be answerable for costs. Such undertaking shall 
be filed in Court and the next friend shall thereupon be liable in the same 
manner and to the same extent as if he were a plaintiff in an ordinary suit. 


(2) The next friend shall file an affidavit along with the petition which 
shall state the age ofthe minor, that the next friend has no adverse interest 


to that of the minor and the next friend is otherwise a fit and proper person to — 


act as such. ; 


(3) The Court may on considering the affidavit and such other material 
as it may require record its approval to the representation of the minor by rie 


the next friend CEBAS ARRE c8 ds xs ag it may demini 


3 
j 
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respondent if any. The notice shall be accompanied unless otherwise direc. 
ted by the Court by a certified copy of the petition. The notice Shall Tequire, 
unless the Court otherwise directs, the respondent or CO-respondent to 
file his or her Statement in Court Within a period of four weeks from the 
Service of the notice and to serve a copy thereof upon each of the other 
Parties to the petition, within the aforesaid period. 


11. Service of petitions,—Every petition and notice under the Act 
shall be served: on the party affected thereby ina manner provided for 
Service of summons under Order X of the C.P.C. : 


Provided that the Court may dispense with such service altogether in case 
it deems necessary or expedient so to do. 


petition on the round of the petitioner’s adultery, cruelty, or desertion 
the Written statement Shall state the particulars of such cruelty, adultery or 


(a) Where the husband is charged with adultery with a named female 
Person a certified copy of pleading or material portion thereof 
containing such charge shall be Served upon the Person with whom 
adultery js alleged to have been committed accompanied bya 


(b) Where the written statement of the respondent alleges adultery 
by the petitioner with a named man or woman, as the case may 
be, a certified copy ot such Statement or such material portion 
thereof Containing such allegation shall be served on such man 
or woman accompanied by a Notice that such a Person is entitled 
within the time therein specified to apply f or leave to intervene 
in the cause. 


(2) Costs regarding intervention — 


(a) Whenever the ‘Court finds that the intervener has no sufficient 
grounds for intervening it may order the person making such 
charge or allegation against the intervener to pay to the intervener 
the whole or any part of the costs of the intervention. 


Tt 
ery against the intervener made in any petition or written state- 


ment is baseless or not Proved and that the intervention is 


14. Auswer,—A Person to whom leave to intervene has been granted 


may file in the court an answer to t ition; WIeEA statement contain- 
ing the charges or allepationa aya Ni Iaa AOD aren 
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(i) If the court comes to thec nclusion that such collusion, fraud or 
concealment of material fact is proved, then the original petition 
shall be dismissed, and the intervening third party shail be awarded 
his costs from the perties, guilty of such collusion, fraud or 
concealment of ‘facts. 


(ii) Whenever such application is made and the court comes to the 

: conclusion that the intervening third party had no grounds or no 

sufficient grounds for intervening, it may order him to pay the 
whole or any part of the costs occasioned by his intervention. 


16. Competence of husband and wife to give evidence as to cruelty 
Or desertion or judicial Separation.—On any petition presented by a wife, 
Praying for divorce or judicial separation by reason of her hushand having 
been guilty of adultery coupled with cruelty or adultery coupled with deser- 
tion without reasonable excuse, the husband and wife respectively shall be 
rena and compellable to give evidence of or relating to such cruelty or 
eSertion. ` 


17. Mode of taking evidence.—The witnesses in all proceedings before 
the court, where their attendance can be had, shall be examined orally and 
any party may offer himself or herself as a witness and shall be examined, 
and may be cross-examined and re-examined, like any other witness ; 


é Provided that the parties shall be at liberty to verify the respective cases 
in Whole or in part by affidavit but so that the deponent in every such affidavit 
Shall, on the petition of the opposite party, or by direction of the court, be 
subject to be cross-examined by or on behalf of the opposite party orally, and 
after such cross-examination may be examined orally as aforesaid by or on 
behalf of the party by whom such affidavit was filed. 


_ _ 18. Damages.—Any husband may either ina petition for divorce or 
Judicial separation, claim damages from any person on the ground of his hav- 
mg Committed adultery with the wife of such petitioner— 


(i) Such petition shall be served on the alleged adulterer and the wife 
unless the Court dispenses with such service in accordance with 
the provisions of Rule No. 11. 


(ii) The damages to be recovered on any such petition shall be 
ascertained by the said court, although the respondent or either 
of them. may not appear. After the decision has been given, 

the court may direct in what manner the damages shall be paid 

or applied. F 


19. Costs.— Whenever in any petition presented by a hushand, the all- 


eged adulterer hascbeenamadeaii torresponidentiatzd: thecaduitery has been 


Eon 
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established the court may order the co-respondent to pay the whole or any 
part of the costs of the proceedings : 


Provided that the co-respondent shall not be ordered to pay the petition- 
er’s costs— - i 


(i) if the respondent was at the time ofthe adultery living apart from 
her husband and leading the life of a prostitute ; or 


(ii) if the co-respondent had not at the time of adultery, reason to 
believe the respondent to be a married woman, 


20. Taxation costs.—Unless otherwise directed by the court the costs 
of the petition under the Act shall be custs as taxed in suits under the Indian 
Divorce Act IV of 1869. 


21. Order as to costs.—The award of costs shall be within discretion 


of the court and the court shall make an order about the same while passing 
the decree. . 


22. Power to adjourn.—The court may from time to time adjourn the 
hearing of any petition under the Act and may require further evidence there- 
on if it seems fit so to do. 


23. Transmission of certified copy of the decree.—The Court shall 
send a certified copy of every decree for divorce or nullity or dissolution of 
marriage to the Marriage Officer appointed under Section 3 of the Act. 
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THE SPECIAL MARRIAGE ACT (CALCUTTA HIGH COURT) 
RULES, 1955 


1, These rules may be called the Special Marriage Act (Calcutta High 
Court) Rules, 1955, 


2. In these rules, unless there is anything repugnant in the subject or 
context— 


(i) the “Act” means the Special Marriage Act, 1954 (XLIII of 1954), 
as from time to time modified or amended ; and 


(ii) the “Court” means the Judge sitting in Court. 


3. Every petition for divorce or for judicial separation or for declara- 
tion of the nullity of a marriage under the Act shail be entitled “In the matier 
of the Special Marriage Act, XLIII of 1954”, and shall be accompanied by a 
certified copy of the certificate of marriage, and shall state — 


(i) the names, occupation and domicile of the parties to the marriage, 
the place of the marriage and the District Court within the local 
limits of whose jurisdiction such place is situated, the date of the 
marriage, the name and status of the wife before the marriage, 
the address where, and the District Court within the local 
limits of whose jurisdiction, the parties reside or last resided 
together ; 


(ii) ifthe petition is under Section 31 (2) of the Act, the address at 
which the wife petitioner has ordinarily resided . during the three 
years immediately preceding the presentation of the petition, 
and the length of her residence at each address, and the place of 
residence of the husband ; 


(iii) whether there is any living issue or issues of the marriage, and, if 
so, the name, the date of birth or age of such child or each of 
such children, and also that the parentage of any living child or 
children ofthe wife born during the marriage is in dispute, if 
such be the case ; 


(iv) whether there have been in any court any, and if so, what previous 
Proceedings with reference to the marriage by or on behalf of 
either of the parties to the marriage, and the result of such 
Proceedings ; 

(v) the matrimonial offences alleged or other grounds, upon which 
relief is sought, setting out with sufficient particularity the times 
and places ofthe acts alleged, and other facts relied upon, but 
not the evidence by which they are intended to be proved : 


(vi) that there is no collusion between the petitioner and the other 
party to the marriage. 


A. Every petition for divorce or judicial separation, as the case may be, 
shall state— 
(i) ifthe petitionis onthe ground (b) of Section 27 of the Act, the 


date and the place where the respondent was last seen or heard 
of, and the steps which have been taken to trace the respondent ; 
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(ji) ifthe petition is on ground (i) of Section 27 of the Act, the lag 
place of cohabitation of the parties, and the circumstances in 
which they ceased to cohabit s 


(iii) where the ground of the petition is adultery, that the petitioner 
not in any manner been accessory to or condoned the 
adultery ; 


(iv) where the ground of the Petition is cruelty, that the Petitioner has 
not in any manner condoned the cruelty ; 


(v) where the petition is on the ground of mutual consent, the date 
and the place where the parties last lived together, the addresses 
where each party has since lived, with the period of residence at 
each address, the reasons why the parties have not been able to live 
together, the date when the mutual agreement was arrived at, 
and whether such agreement is verbal or evidenced by a document 
in writing. 


5. Every petition for divorce or judicial Separation or declaration of 
nullity of a marriage shall conclude with a prayer setting out particulars of 
the relief claimed, including in the case of a petition for divorce, the amount 
of claim for damages, if any, and the particulars thereof, indicating the basis 
upon which damages have been claimed. 


F pe Prayer may also include a claim for one or more of the following 
reliefs : 


(a) custody of the children of the marriage ; 
(b) alimony Pending suits ; 
(c) maintenance and educational expenses of minor children. 


6. Every petition for divorce under clause (i) or clause (j) of Section 27 
of the Act shall be accompanied by a certified copy of the decree for judicial 
Separation or of the decree for restitution of conjugal rights, as the case may be. 


7. Every petition for judicial Separation under Section 23 (1) (b) of the 
Act shall be accompanied by a certified copy of the relevant decree for resti- 


9. Every petition for a declaration of the nullity of a marriage under 
clause (iji) of Section 25 of the Act shall state the date when the coercion 


10. In every petition for divorce on the ground of adultery, the alleged 


adulterer shall be Impleaded as a co-respondent : 


Provided that the court ing sati t, the petitioner has 
not been able to Score A Had a of th ‘ea adulterer, excus¢ 
3 


the petitioner from so impleading him 


i 
| 
| 
| 
| 
| 
| 
i 
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d Provided further that if after the court has so excused the petitioner 
the identity of the alleged adulterer is discovered, the fact must be brought to 
the aes of the court, and the court shall thereafter pass such order as it may 
think fit. 


11. Every petition for divorce or judicial separation or for declaration 
of the nullity ofa marriage shall be signed by the petitioner and where he is 
represented bya lawyer, also by his lawyer. For the purpose of rule, the 
word “‘lawyer’ shall mean a solicitor, where the petitioner is represented by 
a solicitor. Such petition shall be verified in the manner required for the 
verification of pleadings. 


12, Each summons for service on a respondent shall be accompanied 
by a true copy of the petition. 


13. The summons shall be served on each respondent personally by 
delivery of a copy thereof, together with a true copy of the petition, through 
the Sheriff, in the High Court, and through the ordinary process-serving staff 
of civil eourts, in all other courts. 


14 Where the officer whose duty itis to serve the summons reports 
that the respondent refused to accept the copy of the summons presented to 
him, the court shall order fresh service by registered post : 


Provided that the court may, where personal service cannot be effected, 
substitute any other mode of service as provided in Order 5, Rule 20 of the 
Civil Procedure Code. 


15. Appearance shall,in the High Court, be entered and notified in 
accordance with Rules 4, 15-20 and 24 of Chapter VIII ofthe Rules of the 
Original Side and in other courts, be entered in accordance with the rules and 
practice for appearance in Civil suits. 


16. Appearance may e under protest and limited to any proceeding 
in the case in respect ol which the party shall have received notice to appear : 


Provided that (a) any appearance under protest shall state concisely the 
grounds of protest, and (o) the party appearing under protest shall fortnwith 
proceed to obtain directions as to the determination of the question or ques- 
tions arising by reason of such limited appearance, and in default of so proceed- 
ing, shall be deemed to have entered an unconditional appearance. Direc- 
tions given upon an appearance made under protest may provide for the trial 
of preliminary issues, with or without stay of proceedings in the suit, or for 
determination of the matter in question at the hearing of the suit. 


17. A respondent who has entered an appearance may file an answer 
to the petition, within such time as specified by rules framed by the High 
Court in respect of suits, or within such time as may be allowed by the court. 
Such answer shall be sigaed inthe same manner as a petition and verified in 
manner required by law for the verification of pleadings. 


18, Where in any proceeding on a petition for divorce, the respondent 
asks for reiief under Section 35 of the Act, the answer shall conten parti- 
culars of adultery, cruelty or desertion, as if it were a petition, mutatis 
mutandis... aa 


19. Where in any proceeding on a petition for divorce, it appears from 
the answer that the respondent. asks for relief under Section 35 of the Act, . 
petitioner may file a reply thereto within fourteen days from the filing of the 
answer, Or within such further time as may be allowed by the Court. 
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20. Where the answer of a husband alleges adultery by the Petitioner, 


such answer shall state the name, address and description of the alleged 
adulterer : 


Provided that the court may excuse the husband from Stating these 
Particulars, if satisfied that he has been unable after his best efforts to ascertain 
them. 


21. Where such answer prays for relief under Section 35 of the Act, 
a writ of summons, to which Shall be annexed a true copy of the answer, 
shall be served on the alleged adulterer, in the same manner as a summons of 
a petition for divorce to be Served on the respondent ; and his name with the 


22. The alleged adulterer may, within such time from his appearance in 


Court as may be allowed by the Court, tile an answer to that of the res- 
pondent. i 


< Where the answer of a husband alleges adultery by the petitioner 
but does not claim any relief on that grourd, the answer shall be served on 
the alleged adulterer in the same manner 4s provided in Rule 21, and he may, 
if he so desires, enter appearance and intervene in the Proceeding. If he 
does, his name shall appear in the title of the case “A.B. Intervener”. The 
Court may however excuse compliance with this rule if the identity or where- 


cannot be discovered with 


24. Whena decree for divorce is passed on the ground of adultery, the 


court may in its discretion award such damages against the co-respondent 
found guilty of the adultery, as it may think fit and proper. 


_ 25. When an order is made for examination of a witness on com- 
mission on the application of the husband, the wife may apply fcr security 
or her costs of the examination at the time of the order, or Subsequently. 


26. At any stage of the Proceeding, the wife may apply for an order on 
the husband to Pay into Court a sufficient sum of money to iver her costs of, 
the hearing of the cause and the Judge shall thereupon issue 


28. A Proceeding commenced ty a petition for divorce or a declaration 
of the nullity of a marriage or Judicial Separation or restitution of conjugal 
eu shall be deemed to be a suit for the purposes of the Civil Procedure 


CC-0. Jangamwadi Math TOMttion. Digitized by eGangotri 


| 


App. lI] SPECIAL MARRIAGE RULES -MADHYA PRADESH 357 
RULES UNDER THE SPECIAL MARRIAGE ACT, 1954 


M. P. HIGH COURT RULES AND ORDERS 
Section Two 


CHAPTER XVI 


_1. Short title and Commencement.—(a) These rules may by called the 
Special Marriage Rules, 1956. 


(b) They shall come into force from the date of their publication in 
the Madhya Pradesh Gazette. 


2. Definition.—In these rules unless there is anything rupugnant in the 
subject or context — 
“Act” means the Special Marriage Act, 1954 (No. XLIII of 1954). 


3. Application of other Act and Rules.—The provisions of the Indian 
Divorce Act, 1869, as regards forms and procedure, in so far as such forms 
and procedure may be applicable mutatis mutandis and the rules made there- 
under with necessary changes and adaptations and the gencral rules of Court 
relating to registration, contents and Presentation or filing of plaints and 
written statements, in so far as they are not inconsistent with the Act or with 
these rules shall apply to all Proceedings under the Act. 


4. Registration of petitions.— All original petitions under Chapter V,- 
VI or VII of the Act shall be registered as suits of Class lllin the register of 
Civil Suits. : 

5. Contents of petitions.— A petition under Chapter V or Chapter VI 
of the Act shall, in addition to any particulars requirea by law, state— 


(i) the place and date of marriage ; 
(ii) the name, status and domicile of the wife before the marriage ; 
(ili) the status of the husband and his domicile at the time of 


the marriage and at the time, the petition is presented, and his 
Occupation and the place or places of residence of the Parties at 


the time of the institution of the suit Q 


(iv) the principal permanent address where the parties have cohabited 
including the address where they last resided together ; 


(v) where there is ‘living issue of the marriage, and if So, the names 
and date of birth or ages of such issues ; 


(vi) whether there have been any, and if so, what previous proceedings 
with reference to the marriage by or on behalf of either of the 
parties to the marriage, the place of such Proceedings and result 
of such proceedings ; 


(vii) the grounds on which the petitioner claims that the court to which 
the petition is presented has jurisdiction to entertain the petition. 
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6. A petition for restitution of conjugal rights, shall, in addition to the 
particulars mentioned in Rule 5, state— 


(i) the date from which the respondent has withdrawn from the society 
of the petitioner ; 


(ii) the age of the respondent ; 


-(iii) the person or persons with whom the respondent is residing at the 
time of the institution of the suit ; 


(iv) the attempts, if any, made before suit by the petitioner for resump- 
tion of normal relations. 


7. A petition for judicial separation or divorce shall, in addition to 
the particulars mentioned in Rule 5, state— 


(i) the specific grounds on which judicial separation or divorce is 
claimed ; 
(ii) the claim for damages, if any ; 
(iii) the absence of collusion between the petitioner and the other party 
to the marriage. | 


8. A petition for divorce by mutual consent shall, in addition to the 
particulars mentioned in Rule 5 state — 


(i) the place or places and period or periods during which the parties 
have lived together ; 


(ti) the period during which the parties have been living separately ; 
(iii) the reasons for not being able to live together. 


to the particulars mentioned in Rules 5 and 7, as far as applicable, state the 
facts which make the marriage null and void. 


_ 10. A petition for the annulment of a marriage shall, in addition to the 
particulars mentioned in Rules 5 and 7, as far as applicable, state the ground 
or grounds on which annulment of the marriage is sought. 


_11. Impleading of co-respondent.—A petition for judicial separation 
or divorce on the grounds of adultery shall implead the alleged adulterer as @ 
co-respondent, unless any of the following reasons is given for not 50 
impleading— 


(a) that the respondent is leading the life ofa prostitute and that the 
petitioner knows of no person with whom the adultery has been 
committed ; : 

(b) that the name of the alleged adulterer is unknown to the petitioneh 
although he has made due efforts to discover it ; 


(c) that the alleged adulterer is dead. 


| 
9. A petition for declaration of nullity of a marriage shall, in addition 
| 


12, Intervener.—(a) Any person, not already a d- 
i } at arty to the proceé 
ings may, 9y an application supported by an affidavit, Taek the permission of 
the Court to intervene and show cause why a decree for divorce, declaration 
of nullity of marriage or annulment of marriage should not be passed. 


(b) Ifthe Court allows such an application, the intervener shall be made 
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_ 13. Damages.—The Court may award to the petitioner such damages 
against a co-respondent who has been found guilty of adultery, as the Court 
deems Proper. 


14. Limitation.—The Provisions of Section 5 of the Indian Limitation 
Act, 1908, shall apply to applications and appeals under the Act. 


THE SPECI4L MARRIAGE (PUNJAB HIGH COURT) 
RULES, 1956 


, No. 272-Genl/XXVII-12. ~In exercise of the powers conferred by Sec- 
tion 41 of the Special Marriage Act, 1954 (No. 43 of 1954), the Punjab High 
Court has made the following rules : 


A Short title. These rules may be called the Special Marriage 
(Punjab High Court) Rules, 1956. 


2. Definitions.— In these rules, unless there is anything repugnant in 
the subject or context,— É 

(a) ‘Act’ means the Special Marriage Act, 1954 (No. 43 of 1954). 

(b) ‘Form’ means a form prescribed in the Act, or appended to these’ 
rules. 

(c) ‘Section’, ‘sub-section’ and ‘Chapter’ means, respectively, Section, 
sub-section and Chapter of the Act. 

(d) All other terms and expressions used herein but not defined shall 
have the meaniog assigned to them in the Act. 


3. Petition to be accompanied by certificate of marriage.—A petition 
under the Act shall be accompanied by a certified copy of the cerlilicate of 
marriage (unless the certificate is already on the record). 


4. Contents of the petition.—(1) A petition under Chapter V or Chap- 
ter VI shall state — 


(i) the date and place of marriage ; 


(ii) the status and place of residence of the parties to the matriage 
before the marriage and at the time of filing the petition ; 


(iit) the principal permanent addresses where the parties have cohabited, 
including the address where they last resided together ; 


(iv) whether there have been previous proceedings with regard to 
marriage by or on behalf of any party; ifso, the result of those 
proceedings ; 3 

(v) whether any children were born of the marriage, and, if so the 
date and place of birth and the name and sex of each child 
separately ; and whether alive or dead ; 


(vi) the matrimonial offences charged set in Separate paragraphs with 
the times and places of their alleged commission. 


Presentation of petition.—(2) Every petition under Chapters V and VE 
shall be presented to the Court in person or through an Advocate or a pleader 
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5. Notice to respondent.—(1) A notice of every petition or application 
under the Act shall be issued to the respondent in Form A to appear and 
answer the claim on a day to be therein specified : 


Provided that no such notice would be necessary when the respondent 
appears at the time of the presentation of the petition or application. 


Copies for respondent.—(2) Every such notice shall be accompanied by 
a copy of the petition or application. The required number of copies of the 
petition or application shall be supplied by the petitioner or applicant at the 
time of its presentation in Court. 


6. Petition on ground of adultery. Adulterer to be impleaded as party.. 
—Upon a petition presented by a husband for divorce on the ground of 
adultery, the petitioner shall make the alleged adulterer a Co-respondent. The 
petitioner may, however, be excused from so doing on any of the following 
grounds with the permission of the Court — 


(a) that the respondent is leading the life ofa prostitute and that the 
petitioner knows of no particular person with whom the adultery 
has been committed ; 


(b) that the name of the alleged adulterer is unknown to the petitioner 
although he has made due efforts to discover the same ; 


(c) that the alleged adulterer is dead. 


_, 7. Fall acts of adultery to be given.—In any petition for divorce the 
petitioner shall be required to give Particulars as nearly as he can of the acts 


of adultery alleged to have been committed by the respondent or respondents, 
as the case may be. 


_ _ 8 True copy of Pleadings to be served on adulterers,—wWhere a husband 
is charged with adultery with a named Person, a true copy of the pleadings 
containing such charge shall, unless the Court for good cause shown otherwise 
directs, be Served upon the person with whom adultery is alleged to have 
been committed, accompanied by a notice that such person is entitled, within 
the time therein specified, to apply for leave to intervene in the cause. 


9. Pleadings of respondents and intervener to be verified, —(a) A res: 
pondent ora co-respondent or 4 woman to whom leave to intervene has been 
granted under these rules, may ùle in the Court an answer to the petition. 


(b) Any answer which contains matters other than a si enial of the 
facts stated in the petition, shall be verified in respect of ack ane by the 
respondent or co-responden » as the case may be, in the manner required by 
the rules for the verification of petitions and when the respondent is husband 
or wife of the petitioner, the answer shall contain a declaration that there is 
not any collusion or connivance between the parties. 


that he is entitled within the, timp therein, speaiitedytes ly fi iv e to intere 
vene in the proca, Apam such application, he i Be allowed to inter” 
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10. Affidavit of non-cohabitation for divorce after decree of judicial 
separation.—A petition for divorce, after the passing of a decree for Judicial 
separation, shall be accompanied by an affidavit made by the petitioner to the 
effect that he or she has not resumed co-habitation for a period of two years or 
upwards after the passing of a decree for judicial separation. 


11. Permission of Court necessary to intervene.—Any person, not a 
party to the proceedings under Sections 23, 24, 25, 27 and 28 of the Act, may 
be permitted by the Court to intervene in those proceedings and to show that 
the allegations made by the petitioner in those proceedings were contrary to 
facts and that those proceedings were collusive. Such permission shall not be 
granted, unless the person seeking to intervene puts in an affidavit in support 
of his allegations, and the Court holds that it is proper to give such a permis- 
sion. Every party or person intervening in the case, when he fist appears 
in Court, shall file a proceeding stating his or her address for service. 

12. Dismissal in default and restoration of petition.—(a) lf any petition 
has been dismissed in default for non-appearance or for non-prosecution of the 
same the Court may restore the same on a petition, presented within 60 days 
from the date of the order of dismissal, if sufficient cause is shown for the 
restoration. Butin all cases, where the petition has been dismissed in the 
presence of the respondent the same shall not be restored, unless a notice is 
issued to the respondent. 

When can ex parte orders be set aside.—(b) When ex parte proceedings 
have been taken in a case under Chapters V, VI and VII of the Act, the same 
may be set aside on sufficient cause being shown. The petition for setting aside 
the ex parte proceedings shall be made within 60 days from the date of service 
and where no service has been effected from the date of knowledge. Section 5 
and 12 of the Indian Limitation Act shall apply to proceedings for restoration 
or setting aside ex parte decree and for purposes of appeal. . 

; 13, Claim for damages and mode of its assessment.—In cases where 

damages are claimed from the adulterer co-respondent, the ground on which 
-such damages are founded shall be fully and clearly stated in the petition for 
divorce as also the mode of its assessment. 

The petitioner shall specify the amount claimed as damages from the 
adulterer co-respondent, and if the adultery is proved, such damages as the 
Court may deem proper be assessed and paid to the petitioner, although the 
respondents or either of them may not appear. 

14, Payment by co-respondent of the costs of petition.—Whenever in 
any petition presented by a husband the alleged adulterer has been made a 
correspondent and adultery has been established, the Court may order the co- 
respondent to pay the whole or any part of the costs of the proceedings, 
provided that the co-respondent shall not he ordered to pay the petitioner’s 
costs ¢ 

(i) if the respondent was at the time of adultery living apart from her 
husband and was leading a life of a prostitute, or 


(ii) if the co-respondent had not, at the time ofadultery, reason to 
believe the respondent to be a married woman. 

15. Register to be maintained.—Every court shall maintain a register 
in which the details regarding petitions shall be entered and it shall conform to 
Civil Register No. 3 maintained for Divorce and Matrimonial cases. 

16. Forms.—The forms given in the Appendix to these rules may, with 
necessary modifications, be used in the proceedings under the Act. ; 
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SPECIAL MARRIAGE RULES, 1955 
RAJASTHAN HIGH COURT RULES, 1952 
_ Chapter XXXIV-A 


818-A. Short title and commencement.—(j) These Rules may be called 
the Special Marriage Rules, 1955, 


(ii) The Rules shall come into force from the date of publication. 


818-B. Definition.—(i) “Act” means the Special Marriage Act, 1954 
(XLIII of 1954). 


(ii) “Code” means the Code of Civil Procedure, 1908. 
(iii) “Court” means District Court. 


818-C, Petition.—Every petition made under the Act, shall be accom- 
panied by a certified copy of the certificate from the Marriage Certificate Book 
about the solemnization of the marriage under the Act. 


818-D. Contents of petitions.— (i) In addition to the particulars required 
to be given under Order VII, Rule 1 of the Civil Procedure Code every petition 


for judicial Separation, nullity of marriage and divorce shall contain the follow- 
Ing particulars: - 


(a) The place and date of marriage, 


(b) The name, status and domicile of the wife and husband before 
the marriage. 


(c) The principal permanent address where the parties cohabited includ- 
ing the address where they last resided together. 


(d) Whether there is living any issue of the marriage and if so, the 
names and dates of birth, or ages of such issues, 


(e) Whether there have been in any court in India, and if so, what 
Previous proceedings with reference to the marriage by or on 
behalf of either of the parties and the result of such proceedings. 


(f) The matrimonial oftence charged set out in separate paragraphs 
with the time and places of their alleged Game ; 


(g) The claims for damages, if any, with particulars, 


-(h) If the Petition is one for a decree of dissolution of marriage, of of 
nullity or annulment of marriage or for judicial separation, | 
shall further state that there is no collusion or connivance between 


Marbettioner and the other part jage or allege 
marriage, „Parties to the marriage o. 
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(ii) In every petition presented by a husband for divorce or judicial 
separation, on the ground that the wife has committed adultery with any 
person or persons the petitioner shall state the name, occupation and place of 
residence of such person or persons so far as they can be ascertained. 


(iii) In every petition presented by a wife for divorce or judicial separa- 
tion, on the ground that her husband has committed adultery with any woman 
or women, the petitioner shall state the name, occupation and place of resi- 
dence of such woman or women, so far as they can be ascertained. 


818-E. Co-respondent in husband’s petition.—In any petition presented 
by a husband for divorce or judicial separation on the ground that his wife has 
since the solemnization of the marriage, been guilty of adultery, the petitioner 
shall make the alleged adulterer a co-respondent to the said petition, unless 
he is excused from so doing by an order of the Court which may be made on 
any cne or more of the following grounds which shall be supported by an 
affidavit in respect of the relevant facts 


(i) That the respondent is leading the life ofa prostitute, and that 
the petitioner knows of no person with whom the adultery has 
been committed. 


(ii) That the name of the alleged adulterer is unknown to the petition- 
er, although he has made due efforts for discovery. 


(iii) That the alleged adulterer is dead. 


(iv) For any other sufficient reason that the Court may deem fit to 
consider. 


818-F. Verification of petition.—Statements contained in every petition 
shall be verified by the petitioner or some other competent person in a manner 
required by the Code of Civil Procedure for the time being in force for the 
verification of plaints. 


$18-G. Forms of petitions.—The petitions made under the Act shall, so 
far as possible, be made in the forms prescribed in the Schedule to the Indian 
Divorce Act, 1869 (IV of 1869). 


818-H. Petitions on behalf of lunatics,—When a husband or a wife is a 
lunatic or an idiot, any petition under the Act, other than the petition for 
restitution of conjugal rights, may be brought on his or her behalf, by the person 
entitled to his or her custody. 


818-1. Petitions by minors.—(1) Where the petitioner is a minor, he or she 
shall sue by his or her next friend to be approved by the Court ; and no petition 
presented by a minor under the Act shall be filed until the next friend has 
undertaken in writing to be answerable for cests. 


Such undertaking shall be filed in Court, and the next friend shall there- 
upon be liable in the same manner and to the same extent as if he were a 
plaintiff in an ordinary suit. 

(2) The next friend shall file an affidavit along with the petition whick 
shall state the age of the minor, that the next friend has no adverse interest to 
that of i minor and tbat the next friend is otherwise a fit and proper person to 
act as such. 
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(3) The Court may on considering the affidavit and such cther material 
as it may require, record its approval to the representation of the minor by 
the next friend or pass such other orders as it may deem fit. 


818-J. Notice.—The Court shall issue notice to the respondent and co- 
respondent, if any. The notice shall also require, unless the Court otherwise 
directs, the respondent or co-respondent to file his or her statement in Court 
Within a period of four weeks from the service of the notice and to serve a 
copy thereof upon each of the other parties to the petition, within the 
aforesaid period. 


818-K. Service of petitions.—Every petition and notice under the Act 
shall be served on the party affected thereby ina manner provided for 
service of summons under Order V of the Civil Procedure Code : 


Provided that the Court may dispense with such service altogether in case 


it seems necessary or expedient so to do. 


818-L. Written statements in answer to petitions by respondents.-—The 
respondent may and, if so, required by the Court shall present a written state- 
ment in answer to the petition. The provisions of Order VIII of the Code 
Shall apply mutatis mutandis to such written Statements. In particular, if in 
any proceedings for divorce the respondent opposes the relief sought in the 
petition on the ground of the Petitioner’s adultery, cruelty, or desertion, 
the written statement shall state the particulars of such adultery, cruelty or 
desertion as required in the case of petition under clauses (d), (e) and (f) of 
sub-rule (i), Rule 818-D and sub-rules (ii) and (iii) of the same rule and the 
particulars of any relief which he claims on the said grounds. 


818-M. Interveners in wife’s petition.—(1) Unless the Court for good 
cause shown otherwise directs : 


(b) Where the written statement of t 


_ (2) (a) Costs regarding intervention,— Whenever the Court finds that 
an intervener has no sufficient grounds for intervening, jt may order the 


interyener to pay the whole or any part of the 2 applica" 
tion to intervene, yP Costs occasioned by the app 


(b) Whenever the Court finds that the charge or allegation of adultery 
against the intervener made in any petition or “ain saen is baseless Of 


fied, it may order the person mak 


bsr Awe © Sera 


818-N. | Answer.—A person to whom leave to intervene has been granted 


may file in the court a 


ing the charges Ur ales lons against such intervener, 


Etn'Ooikben petition borGeritten statement contait? 
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$18-O. Intervention by third party.—During the progress of the petition 
under Chapter V or VI of the Act, any person suspecting that any parties 
to the petition are or have been acting in collusion, or the petitioner has 
committed fraud or he has concealed some material facts from the Court for 
the purpose of obtaining the decree prayed for, shall be at liberty to apply to 
the court stating the circumstances and facts of such collusion, fraud and con- 
cealment as the case may be. The application shall be supported by an affidavit. 
When such application is filed, the court shall give notice thereof to the parties 
concerned and after hearing them and taking necessary evidence pass the 
necessary orders ; 


(i) If the court comes to the conclusion that such collusion, fraud or 
concealment of material fact is proved, then the original petition 
shall be dismissed and the intervening third party shall be awarded 
his costs from the perties, guilty of such collusion, fraud or 
concealment of facts. 


(ii) Whenever such application is made and the court comes to the 
conclusion that the intervening third party had no grounds or no 
sufficient grounds for intervening, it may order himto pay the 
whole or any part of the costs occasioned by his intervention. 


818-P, Competency of husband and wife to give evidence as to cruelty 
or desertion or judicial separation.—On any petition presented bya wife, 
praying for divorce or judicial separation by reason of her hushand having 
been guilty of adultery coupled with cruelty or of adultery coupled with deser- 
tion without reasonable excuse, the husband and wife respectively shall be 
competent and compellable to give evidence of or relating to such cruelty or 


desertion. 


818-Q. Mode of taking evidence.—The witnesses in all proceedings before 
the court, where their attendance can be had, shall be examined orally, and 
any party may offer himself, or herself as a witness, and shall be examined, 
and may be cross-examined and re-examined, like any other witness ; 


Provided that the parties shall be at liberty to verify their respective cases 
in whole or in part by affidavit but so that the deponent in every such affidavit 
shall, on the petition of the opposite party, or by direction of the court, be 
subject to be cross-examined by or on behalf of the opposite party orally, and 
after such cross-examination the party by whom such affidavit was filed. 


818-R. Damages.—Any husband may, either in a petition for divorce or 
judicial separation, claim damages from any person on the ground of his hav- 
ing committed adultery with the wife of such petitioner ; 

(i) Such petition shall be served on the alleged adulterer and the wife 
unless the Court dispenses with such service in accordance with 
the provision of Rule 818-K. 


(ii) The damages to be recovered on any such petition shall be 
ascertained by the said court, although the respondent or either 
of them may not appear. After the decision has been given, 
the court may direct in what manner the damages shall be paid 
or applied. 


818-S. Costs.— Whenever in any petition presented by a husband, the 
alleged adulterer has been made a co-respondent and the adultery has been 


CC-0. Jangamwadi Math Collection. Digitized by eGangotri 


366 MARRIAGE AND DIVORCE (App. 1] 
established, the court may order the co-respondent to pay the whole or any 
part of the costs of the proceedings : 


Provided that the co-respondent shall not be ordered to pay the petition- 
er’s costs ; 


(i) If the respondent was, at the time of the adultery living apart from 
` _ her husband and leading the life of a prostitute ; or 


(iiYIfthe co-respondent had not, at the time of adultery, reason to 
believe the respondent to be a married woman, 


818-T. Taxation of costs.—Unless otherwise directed by the court, the 
Costs of the petition under the Act shall be costs as taxed in suits under the 
Indian Divorce Act, IV of 1869. i 


818-U. Order as to costs.—The award of costs shall be within discretion 


of the court and the court shall makean order about the same while passing 
the decree. 


818-V. Power to adjourn.—The court may from time to time adjourn the 


hearing of any petition under the Act, and may require further evidence there- 
on if it seems fit soto do. 


$18-W. Transmission of certified Copy of the decree.—The Court shall 


send a certified copy of every decree for divorce or nullity or dissolution of 
marriage to the Marriage Officer appointed under Section 3 of the Act. 
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APPENDIX III 
RELEVANT EXTRACT FROM C. P. C., 1908 
ORDER XXXII-A* 
SUITS RELATING TO MATTERS CONCERNING THE FAMILY 


1. Application of the Order.—(1) The provisions of this Order shall 
apply to suits or procedings relating to matters concerning the family. 


_ (2) In particular, and without prejudice to the generality of the provi- 
sions of sub-rule (1), the provisions of this Order shall apply to the following 
suits or proceedings concerning the family, namely :— 


(a) a suit or proceeding for matrimonial relief, including a suit or 
proceeding for declaration as to the validity of a marriage or as 
to the matrimonial status of any person ; 


(b) a suit or proceeding for a declaration as to the legitimacy of any 
person ; 


(c) a suit or proceeding in relation to the guardianship of the person 
or the custody of any minor or other member of the family, under 
a disability ; 


(d) a suit or proceeding for maintenance ; 
(e) a suit or proceeding as to the validity or effect of an adoption ; 


(f) a suit or proceeding, instituted by a member of the family, relating 
to wills, intestacy and succession ; 


(g) asuit or proceeding relating to any other matter concerning the 
family in respect of which the parties are subject to their personal 
law. 


(3) So much of this Order as relates to a matter provided for by a 
special law in respect of any suit or proceeding shall not apply to that suit or 
proceeding. 


2. Proceedings to be held in camera.—In every suit or proceeding to 
which this Order applies, the proceedings may be held in camera if the Court 
so desires and shall be so held if either party so desires. 


3. Duty of Court to make efforts for settlement.—(1) In every suit or 
proceeding to which this Order applies, an endeavour shall be made by the 
Court in the first instance, where it is possible todo so consistent with the 
nature and circumstances of the case, to assist the parties in arriving at a 
settlement in respect of the subject-matter of the suit. 


(2) If, in any such suit or proceeding, at any stage it appears to the Court 
that there is a reasonable possibility ofa settlement between the parties, the 
Court may adjourn the proceeding for such period as it thinks fit to enable 
attempts to be made to effect such a settlement. 
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(3) The power conferred by sub-rule. (2) shall be in addition to, and not 
in derogation of, any other power of the Court to adjourn the proceedings. 

4. Assistance of welfare expert.—In every suit or proceeding to which 
this Order applies, it shall be open to the Court to secure the services of such 
person (preterably a woman where available), whether related to the parties or 
not, including a person professionally engaged in promoting the welfare of the 
family as the Court may think fit, for the purpose of assisting the Court in 
discharging the functions imposed by Rule 3 of this Order. 


5. Duty to inquire into facts.—In every suit or proceeding to which 
this Order applies, it shall be the duty of the Court to inquire, so far it reason- 
ably can, into the facts alleged by the plaintiff and into any facts alleged by 
the defendant. 


6, “Family” —meaning of —For the purposes of this Order, each ofthe 
following shall be treated as constituting a family, namely— 


(a) (i) a man and his wife living together, 


(ii) any child or children, being issue of theirs ; or of such man or 
such wife, 


(iii) any child or children being maintained by such man and wife; 


(b) a man not having a wife or not living together with his wife, any 
child or children,- being issue of his, and any child or children 
being maintained by him 5 


(c) a woman not having a husband or not living together with her 
husband, any child or: children being issue of hers, and any child 
or children being maintained by her ; 


(d) a man or woman and his or her brother, Sister, ancestor or lineal 
descendant living with him or her ; and 


(e) any combination of one or more of the groups specified in clause 
(a), clause (b), clause (c), or clause (d) of this rules 


Explanation.—For the avoidance of doubts, it is hereby declared that 


visi Without any prejudice to the concept of 
“family” in any personal law or in any Gibran for the time being D 
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APPENDIX 1V 
THE BOMBAY REGISTRATION OF MARRIAGES ACT, 1953 
(Bombay Act No. V of 1954) 


An Act to provide for registration of marriages in the State of 
Maharashtra : 


Whereas it is expedient to provide for registration of marriages in the 
State of Maharashtra and for certain other purposes hereinafter appearing ; 


It is hereby enacted as follows : 


1. Short title, extent and commencement.—(1) This Act may be called 
the Bombay Registration of Marriages Act, 1953. 


(2) It extends to the whole of the State of Maharashtra, 


(3) This section shall come into force at once. Section 5-B will come 
into force on date of commencement of Bombay Registration of Marriages 
(Amendment) Act, 1977 (Mah. Act XXIV of 1977). The remaining provisions 
of the Act shall come into force in such area on such date as the State Govern- 
ment may, by notification in the Official Gazette, appoint. 


2. Definitions. — In this Act, unless there is anything repugnant in the 
subject or context, -- 

(1) “to contract a ;marriage” means to solemnize or enter into a 
marriage in any form or manner ; 

(2) “marriage” includes re-marriage ; 

(3) “memorandum” means a memorandum of marriage mentioned in 
Section 5 ; 

(4) “priest” means any person who solemnizes a marriage ; 

(5) “register” means a register of marriages maintained under this 

ct; 

(6) “Registrar” means a Registrar of Marriages appointed under this 
Act; 

(7) “Registrar-General” means the Registrar-General of Births, Deaths 
and Marriages appvinted vy the State Goverament fur the State of 
Maharashtra unger the Births, Deaths and Marriages Registration 
Act, 1886 (VI of 1886) ; 

(8) “Schedule” means the Schedule to this Act. 


3. Appointment of Registrars of Marriages.—The State Goyernment 
may appoint, either by name or by virtue of their office, so many persons as it 
thinks necessary to be Registrars of Marriages for such local areas as it may 
specify. 

4, Every marriage in State to be registered.—After the date on which 
the provisions of this Act have been brought into force In any area under 
sub-section (3) of Section 1, every marriage contracted in such area shall be 
registered in the manner provided in Section 5. 


5, Memorandum of marriage. — (1) The parties to a marriage to which 
Section 4 applies, or their fathers or guardians when they shall not have 


MD—47 
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completed the age of 18 years, shall prepare and signa memorandum jn th 
form in the Schedule and shall deliver or send by registered post the said 
memorandum in duplicate to the Registrar of the area, within a period of 30 
days from the date of the marriage : 


Provided that where the marriage is contracted without the consent gf 
the father or guardian of a party, such party and not the father or guardian 
shall comply with the provisions of sub-section. 
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(2) The memorandum shall also be signed by the officiating priest, if 
any. 

(3) The memorandum shall be accompanied by a fee of rupee one, | 


(4) The Registrar shall maintain a register of such marriages. On | 
receipt of the memorandum the Registrar shail file the same in the register | 
and shall send the duplicate copy thereof to the Registrar-General. 

| 


*[5-A. Memorandum of marriage submitted after 30 days. (1) A memo | 
randum regarding any particular marriage may be submitted to the Registrar | 
after the expiry of the period of 30 days specitied under sub-section (1) of 
Section 5. Such memorandum shall be in thc form, and shall be signed, as | 
provided for in Section 5 and shall be accompanied by such fee not exceeding | 
rupees ten as may be prescribed. On receipt of such memorandum the 
Registrar shall file the same in the register and shall also send the duplicate 
copy thereof to the Registrar-General as provided in Section 5. 


(2) Nothing in sub-section (1) shall affect the liability of any person who 
has wilfully omitted or neglected to deliver or send the memorandum within 
the peried specified in sub-section (1) of Section 5 to any penalty under 
Section 8.] 


*(5-B. Voluntary registration of Marriages contracted in areas in which 
remaining provisions have not been brought into force, — (1) In any area in the 
State of Maharashtra in which the remaining provisions of this Act have not 
been brought into force by a notification under sub-section (3) of Section |, 
the parties to any marriage contracted in that area, or their fathers or guardians 
when they shall not have completed the age of 18 years, may if they so desired, 
Prepare and sign a memorandum in the form in the Schedule and deliver of | 
send by registered post the said memorandum in duplicate to such Registrar 
as the State Government may, from time time, by notification in the Offici 
Gazette, specify in this behalf. The memorandim may also be signed by the 
cfficiating priest, if any. The memorandum shall be accompanied by a fee 0 
rupee one of it is sent or delivered within a period uf 30 days from the date 0 
the marriage and a fee not exceeding rupees ten as may be prescrived ifits 
sent or delivered afier the expiry of the aforesaid period of 30 days. 


(2) On receipt of any such memorandum, the Registrar shall file th? 
same in the register of marriages maintained by him and shall send the 
duplicate copy tlt.reof to the Registrar-General as provided in Section 5,40, 
other provisions of this Act shall also apply to such memorandum as tht) 
app.y to any memorandum submitted to the Registrar under Section 5 in | 


area in which that secti`n has been brought i = = followi8s 
mcdifications, namely, — gut into force, subject to the : 


i 
| 
4 
| 


1 
| 
| 


Gg aa an EN Nga E nag 


(a) In Section 8, in Clause (2), for the words “in such memorandu | 
the words, figures and letter in any memorandum “submits 
under Section 5 or 5-B”’ shall be deemed to be substituted. a £ 


1. This section was inserted by Bom. 36 of 1955, Secti 
i i . 36 , Section 2. 
2. Section 5-B:wasinsterted By Maki Bag PI 997 °Section 3, 
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(b) In section 9, for the words and figures “pursuant to Section 5” 
the words, figures and letter “‘pursuant to Section 5 or 5B” shall be 
deemed to be substituted.] 


6. Register to be open for public inspection.—The register maintained 
under this Act shall, atall reasonable times, be open to inspection and 
certified extracts therefrom shall on application be given by the Registrar on 
payment by the applicant of a fee of rupees two for each such extract. 


7. Non-registration not to invalidate marriage.—No marriage contrac- 
ted in this State of Maharashtra and to which this Act applies shall be deemed 
to be invalid solely by reason of the fact that it was not registered under this 
Act or that the memorandum was not delivered or sent to the Registiar or 
that such memorandum was defective, irregular or incorrect. 


8. Penalty for neglecting to comply with provisions of Section 5 or for 
making false statements in memorandum.—Any person who~ 


(1) wilfully omits or neglects to deliver or send the memorandum as 
required by Section 5, or 


(2) makes any statement in such memorandum which is false in any 
material particular, and which he knows or has reason to believe 
to be false, 


shall, on conviction, be punished with fine which may extend to two hundred 
rupees. : 


9, Penalty for failing to file memorandam.— Any Registrar who fails to 
file the memorandum pursuant to Section 5 shall, on conviction, be punished 
with rigorous imprisonment for aterm which may extend to three months or 
with fine which may extend to five hundred rupees or with both. 


10. Penalty for secreting, destroying or altering register.— Any person 
secreting, destroying, or dishonestly or fraudulently altering the register or 
any part thereof shall, on conviction, be punished with imprisonment for a 
term which may extend to two years, and shall also be liable to fine. 


11. Registrar to be public servant. —Every Registrar shall be deemed to 
be a public servant withia the meaning of Section 21 of the Indian Penal 


Code (XLV of 1860). 


12, Indemnity to persons acting under this Act.—No suit, prosecution 
or other legal proceeding shall be instituted against any person for anything 
which is in good faith done or intended to be done under this Act. 


13. Power to make rules.—(1) The State Government may, by notifica- 
tion in the Official Gazette and subject to the condition of previous publica- 
tion, make rules for carrying out the purposes of this Act. 


(2) In particular and without prejudice to the generality of the foregoing 
powers, such rules may provide for allor any ofthe following matters, 
namely 6 

(a) the duties and powers of the Registrar ; 


(b) the forms and manner in which registers or records required to be 
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(c) the custody in which the registers and records are to be kept and 
the preservation of such registers and records ; 


(d) the fee to be paid under Section 5-A. 

14, Savings.—This Act shall not apply to marriages contracted Under 
the Special Marriage Act, 1954 (XLII of 1954), the Indian Christian Marriage 
Act, 1872, or the Parsi Marriage and Divorce Act, 1936 (III of 1936). 

THE SCHEDULE 
FORM 
(See Section 5) 


MEVORANDUM OF MARRIAGE 


1. Date of marriage. 
2. Place of mariiage (with sufficient particulars to locate the place). 
3. (a) Full name of the bridegroom. 


{ 
| 
| 
| 
(b) His age. | 
(c) Usual place ef residence. j 
(d) Address. : > i 
(e) Status of the bridegroom at the time of marriage whether 
unmarried 
widower 
divorced 


married, and if so, how 
many wives are alive. 
(f) Signature of the bridegroom, with date. | 
4. (a) Full name of the bride. | 
(b) Her age. 
(c) Usual place of residence. | 
(d) Address. | 
(e) Status of the bride at the time of marriage whether 
unmarried : 
widower 
divorced 
(f) Signature of the bride, with date. 
5. (a) Full name of the father or guardian of the bridegroom. | 
(b) His age. 
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(d) Address. 

(e) Signature of the father or guardian of the bridegroom with date. 
6. (a) Full name of the father or guardian of the bride. 

(b) His age. 

(c) Usuil place of residence. 

(d) Address. 

(e) Signature of the father or guardian of the bride, with date. 
7. (a) Full name of the officiating priest. 

(b) His age. 

(c) Usual place of residence. 

(d) Address. 

(e) Signature of the officiating priest, with date. 

NOTIFICATIONS UNDER BOMBAY ACT V OF 1954 

G. N., L: S. G. & P. H. D., No. RGM-1153 (a), dated 20th 
December 1954 (B. G , Pt. IV-B, p. 1706). 


In exercise of the powers conferred by sub-section (3) of Section 1 of the 
Bombay Registration of Marriages Act, 1953 (Bom. V of 1954), the Govern- 
ment of Bombay is pleased to appoint the 15th January, 1955 as the date on 
which and the areas specified in the Schedule hereto annexed as the areas in 
which Sections 2 to 14 ofthe said Act including the Schedule thereto shall 


come into force. 
Schedule 


Areas within the limits of— 
(i) Greater Bombay ; 
ii) the Cities of Ahmedabad and Poona as constituted under the 

a) Bombay Provincial Municipal Corporations Act, 1949 (Bom. LIX 
of 1949) ; 

(iii) all the municipal boroughs as defined in the Bombay Municipal 
Boroughs Act, 1925 (Bom. XVIII of 1925) ; 2 

(iv) all the municipal districts as defined in the Bombay District Munic!- 
pal Act, 1901 (Bom. III of 1901) ; 

v) all the cantonments in the State of Bombay declared as such, under 

© i (1) of Section 3 of the Cantonments Act, 1924 CI of 
1924) ; 

(vi) areas of gaothans of villages which are headquarters of taluqas 
or mahals, not being areas falling under Clauses (i) to (v) above. 


G. N.,U. D. &. P. H. D., No. RGM-1164 (a)-C, dated 12th March 
1964 (M. G., Pt. IV-B, p. 286). 


In exercise ofthe powers conferred by sub-section (3) of Section 1 of the 
Bombay Registration of Marriages Act, 1953 (Bom. V of 1954), the Govern- 
ment of Maharashtra hereby appoints the Ist day of April, 1964 to be the date 
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on which and the areas specified in the Table hereto annexed as th iti 
areas in which Section 2 to 14 (both inclusive) of the sai o additio 
Schedule thereto shall come inte force. ) e said Act, including the 


` TABLE 


Areas within the limits of— 


(i) the Corporation of the City of Nagpur as constituted i 
of Nagpur Corporation Act, 1948 (C. P. & Berar II of sso gy 


(ii) all cantonments declared as such under the Cant ) 
a 2 | l onments Act, 1934 
g on 924), in the Vidarbha region and Hyderabad areas of the 


(iii) all municipal committees constituted under th i 
and Berar Municipalities Act, 1922 (C. P. & Bere i is 
, 


(iv) all municipal committees or town committees i 
the Hyderab istri icipalit; constituted under 
1956). rabad District Municipalities Act, 1956 (Hyd. XVIII of 


(v) the areas of gaothans of villages in th i i 
e Vidarbhe 
Hyderabad area of the State, which are headquarters “eat 
or mahals, not falling under Clauses (i) to (iv) above. 


G. N., L. S. G. & P. H. D., No. RGM. 11 
. e ry a An 3 b 
December, 1954 (B. G., Pt, IV-B, = 1 ee 20th 


In exercise of the powers conferred b i 
5 : y Section 3 of istra 
laa to erp alts oe R pee Governinent of Bombay 
i | ub=Registrars and ; -Regi 
pap ole under the Indian Registration Act, 1908 (XVI of 1908), to be Reg 
rars of Marriages for the local areas falling within their respective PN K 


ct have come into force. 


G. N., U. D. & P. H. D., No RGM | 
eal ` =1164-(b)- | 
March, 1964 (M. G., Pt. IV~ Be ee dated 12th | 


In exercise of the powers ; 
tion of Marriages act, 1953 (Bom. Tems ons ofthe Bombay Registra- 


hereby appoints all the Sub-Registrars and i 

. « s t = i i 
under the Indian Registration Act, 1908 (XVI SETO nee istrars appalt 
the Registrars of Marriages for the 
in which the provisions 


ren ce g 
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APPENDIX V 
REGISTRATION OF MARRIAGE RULES 
1. ANDHRA PRADESH 
THE ANDHRA PRADESH HINDU MARRIAGE 
REGISTRATION RULES, 1965" 


In-exercise of the powers conferred by Section 8 of the Hindu Marriage 
Act, 1955 (Central Act 25 of 1955) the Governor of Andhra Pradesh hereby 
makes the following rules, the same having been previously published for 
general information. 

1. These rules may be called the Andhra Pradesh Hindu Marriage 
Registration Rules, 1965. 

2. In these rules, unless the context otherwise requires : = 

(a) “Act? means the Hindu Marriage Act, 1955 (Central Act 25 of 
1955 ; 

(b) “Compulsory registration area” means the area in which registra- 
tion of marriages is directed by the Government to be compulsory 
under sub-section (2) of Section 8 ; 

(c) ‘Form” means a form appended to these rules ; 

(d) “Government” means the Government of Andhra Pradesh ; 

(e) “Hindu Marriage” means a marriage including re-marriage solem- 
nized jn accordance with the provisions of the Act; 

(£) ‘Hindu Marriage Register” means a Hindu Marriage Register 
kept in From ‘B’ ; 

(e) “Inspecting Officer” means any Officer authorised by the Regist- 
rar General to inspect the Marriage records ; 

(b) “Registrar General’ means the Registrar General of Births, Deaths 
and Marriages appointed by the Governn.ent under Section 6 (1) 
(b) of the Births, Deaths, and Marriages Registration Act, 1886 
(Central Act 6 of 1886) or Section 2 (1) (b) of the Andhra Pra- 
desk (T. A.) Registrar General of Births, Deaths and Marriages 
Act, 1953 (Act VIII of 1953) ; 

(i) “Registrar” means a Registrar appointed for registering Hindu 
Marriages under the Act. 

(j) “Section” means a section of the Act. 

3. (1) The Government may, by notification published in the Andhra 
Pradesh Gazette appoint as many persons as may be necessary as Registrars 
for the purpose ot registering the Hindu Marriages under the Act, with juris- 
diction over such area as may be specified in the notification. 

(2) Every Registrar shall reside within the local limits of his jurisdiction 
and shall cause his name, designation and the working hvurs of his office to 
be written in English, Telugu and in the regional language of the area and 
display.d in a conspicuous part on the outer side of the building in which 
the office is located. 


1. G. O. Ms. No. 654, Home (General A), dated 22nd March, 1965. 
Published in Rule supplement in Part II of the A. P. Gazette 
No. 13, dated 22nd April, 1965. 
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4. (1) A Hindu Marriage which has been solemnized may be registered b 
the Registrar in the Hindu Marriage Register which shall be maintained ty 
him in Form ‘B’. 


(2) The Hindu Marriage Register shall be a bound volume of one hund- 
red leaves the pages having been machine numbered consecutively, 


5. (1) An application for the registration of a Hindu Marriage shall 
be in Form ‘A’ and shall be signed by each party to the marriage 
or by the guardian of such party and shall be presented In person before the 
registrar in whose jurisdiction the marriage is solemnized or before the 
Registrar in whose jurisdiction either party to the marriage has been residing 
for at least six months immediately preceding the date of marriage : 


Provided that an application for the registration of Marriage solemnised 
beyond the territories of India excluding the State of Jammu and Kashmir 
may be presented within one month from the date on which the parties arrive 
in the State of Andhra Pradesh before any Registrar in the said State of Andhra 
Pradesh. 


ra Bes Diane meet 


(2) It shall be attested by any one of the following persons if any app- 
licant is illiterate ; 


(i) a Village Munsif ; 
(ii) Magistrate of any Class including an Honorary Magistrare ; 


(iii) a Government servant whose emoluments are not less than Rs. 50 
per month ; 


(iv) a Government pensioner whose pension is not less than Rs. 25 
per month ; 


(v) a member of a Zilla Parishad, a Panchayat Samithi, or a Gram 
Panchayat ; : 


neee aba aa aia aan ain ak kani E karia 


(vi) a member of a Municipal Council or a Municipal Committee ; 


(vii) any person authorised to solemnize a marriage under the Special — 
Marriage Act, 1954 (Central Act 43 of 1954) ; | 


(viii) A Medical Officer ina Government, Local Fund or Municipal 
employment or a private medical practitioner holding a University 
diploma or degree recognised by the Government ; 


(ix) a member of the Parliament or of the Andhra Pradesh State 
Legislature. 


ee be aa Soa is 


___ (3) It shall be presented within one month from the date of solemmise- 
tion of the marriage ; A 


_ Provided that if it is not so presented Within the prescribed period, the 
Registrar may, if satisfied with the reasons adduced for he failure to preset 
it within the prescribed period, condone the delay not exceeding one month + 


Provided further that the Registrar General may condone the delay be- : 
yond the period of one month. 


6, (1) On receipt of the application i a istrar shally 
unless both the Partiesitoothe-adelvetape aiid the eeo ne Regi hs before 


guardians if any, app 
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him personally and are identified to his satisfaction give notice of the appli 
tion to the other party or parties and make such enquiri eee 
ter as he thinks fit regarding the marriage. Ce LEE 8) LS 


a (2) Evidence if any required by the Registrar shall be taken by him on 
oath < 


Provided that the examination of Pardandshin ladies who do not 
before the Registrar may be conducted through a Hummamnce or Majan es 


, (3) On being satisfied about the marriage the Registrar shall enter the 
particulars of the marriage in his own hand in the Hindu Marriage Register. 
Every entry relating to such particulars shall be signed by both the parties 
to the marriage : - 


Provided thatthe Registrat may in his discretion require that one or 
more witnesses shall also sign in the Hindu Marriage Register. 


7. (1) When the Registrar is not satisfied about the indentity of the 
parties or about the fact of the marriages, he shall by an order in writing refuse 
to register a marriage and shall record the reasons for his decision. 


(2) An appeal against such order of the Registrar shall lie to the Regis- 
trar General who may pass suitable orders after giving an opportunity to 
both the parties and Ins order shall be final. 


8. (1) Bvery erasure or interlineation occurred in making entries in 
the Hindu Marrriage Register shall be attested by the Registrar, and a note 
of the number of erasures and interlineations in the entries shall be made at 
the foot of the page containing the entries by the Registrar in his own hand 
and attested with his initials. He shall then authenticate the entries with his 


signature and date. 


(2) No corrections or alterations in material particulars like name, age». 
date or place, shall be made in the Hindu Marriage Register without obtaining 


the sanction of the Registrar General. 


3) Every correction made after obtaining the required sanction under 
. sub-rule (2) shall be made by the Registrar by a note in the foot note, with sut 
any alteration of the original entry, and shall be signed and dated by him. 


9. All applications for registration of Hindu Marriages and for 
copies of certified extracts from the Hindu Marriage Register shall be serially 
numbered separately for each calendar year, and preserved as a permanent 


record. : 
10. Every Registrar shall cause to be maintained indices in Form “ * of 
all entries made in the Hindu Marriage Register. Every entry in an index 


shall be made alphabetically with reference to the surname of the party 
wherever itis given and in other cases with reference tothe nameof the 
i 


party. 
11. The Hindu Marriage Register shail at all reasonable times be open 


for inspection in the presence of the Registrar by any person applying to 


inspect it. 

12. The Registrar General may authorise any officer to be an Inspecting 
Officer for the purpose ofinspecting the Hindu Marriage Register and other 
marriage records. 

MD=48 
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13. The Inspecting Officer shall inspect the Marriage records of Hindu 


Marriages and submit an inspection report ia duplicate to the Registrar 
General, : > 


. 14. The Registrar General shall scrutinise the report and forw 


copy thereof to the Registrar with his further remarks, if any added on them 
through the Inspecting Officer concerned. 


15.. (1) Every application for grant of copies of records or for an 
extract fromthe Hindu Marriage Register may be made either in Person or 
by post addressed to the Registrar, with the court fee stamp duly affixed and 
accompanied by such number of stamps as are necessary to prepare the 
required copy and in the case of a request for grant of extract from the Hindu 
Marriage Register a sum of Rs. 5 being the fee. ` 


(2) Certified extracts from the Hindu Marriage Register and certified 
copies of other records shall be granted under the official seal of the Registrar 
on payment of the fees. 


pa err: 


[(3) In addition to the fees prescribed in sub-rule (1) the following fee 
shall be levied, by the Marriage Registrar. — 


Schedule Fees,— 


Rs. Ps 


(i) For the registration (to be paid by the parties to the) 5.00 
Marriage) which will be exclusive of any other ne 
levied by Temple authorities for marriages in Temples, 


(ii) For making a search in any record relating to (to be 
paid by the applicant) ; 


ese kana at Nanas at es URES SR ee 


(a) the current year 1.00 
(b) any other year or years ; 1.00 
for each such year 


(iii) For certified copy of any record (other than the 


Certified copy of an extract from Hindu Marriage 
Registrar) (to be paid by the applicant), 3 20 


s . s . | 
(iv) For registering a marriage at any Place outside the | 
office of the Marriage Registrar-(to be appropriated 


by the Marriage Registrar) (Under Rule 21) 10.00 7 


Note.—The application for a sea i should $ 
affixed with necessary court fee labels en aad e Certified Mh be 


seq fot 

ares : - No search fee shall be levied !? 

granting a certified extract from the Hindu Marri i n applicall” 
at the time of registration of the marriage] Marriage Rogister lonj apg 


16. All fees realised shall at ; FormD 
and shall be remitted into the Government Teroueht on account in 


ernment T der the head of acc, 
: f reasury under the he F 
**Miscellaneous, Social ard yon 


nus 
iy Developmental | isati iscellaneo™ | 
(ii) Births, Deaths and Marsiagsn Regisirmion pyan aons (O) Miscellarf | 
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17. A receipt in “Form E” shall b sali 
under Rule 15. e granted for the fee paid in person 


18. (1), The following records shall be maintained by the Registrar :— 
(a) Applications made for registration of Hindu Marriage or for 
correction thereof together with concerned records. 
(b) Hindu Marriage Register. 
(c) File of application for certified extracts. 


_ (d) Register of fees. 
(e) Chalans for the money remitted into the treasury. 
(f) Fee Receipt Book. 
(g) General correspondence. 
(b) File of G. Os. and Circulars. l 2 


(i) Indices. 


(2) The records referred to in clauses (a), (b), (c), (d), (e), (£) (b) and (i) . 
of sub-rule (1) shall be preserved permanently. 

19. The Registrar General may specify any other records to be main- 
tained by the Registrar and determine the period of preservation of such 
records. ` < 

20. (1) Any Registrar, who discovers any error in the form or substance 


of any entry in the Hindu Marriages Register may, within one month next 
_after the discovery of such error in the presence of the persons married and 


in case of their death or absence, in the -presence of two other credible 
witnesses and su 


bject to the provisions containedin Rule 8 direct the correc- 
tion of the error : 


Provided that, where any correction was made in the absence of the 
persons married, the nature of such correction shall be intimated to them 
by registered post with acknowledgement due at their last known address. 


(2) Every correction made under this rule shall be attested by the 
parties or the witnesses, as the case may be, in whose presence it 1s made. 


21. For the registration of a marriage, the Registrar may, upon being 
provided with a conveyance; attend any place outside his office provided there 
is an application in writing in this behalf and signed by either of the parties 
to the marriage and the additional fees prescribed therefor in Rule 15 is paid 


and the hour is not unreasonable. 
APPENDIX 


fo, 
The Registrar, 
district Date of TOCEIPt saragane eneve 
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We hereby declare that the particulars mentioned above are Correct to 
the best of our knowledge and belief, that our marriage is one to which the 
Hindu Marriage Act, 1955 (Central Act 25 of 1955), applies and that we have 
fulfilled the conditions, laid in Section 5, 6 or 15 wherever necessary. 


If the wife is a minor, Station... ses sorses Signature Husband..sssee soe... 
signature ofthe guar- Date, sasore 000006 With date  Wifereccecsscccc eee ano 
dian in marriage at : 

the time of marriage 


Witnesses 
Name £ Name ¢ 
Address $ Address : 
Signature : Signature £ 
Signature of the Registrar 
. with date. 
(For Official use only). 
(No. of the application of year). 
Date and hour of presentation i 
2. Date of Registration 
3, Page and volume of the Register at 
which the particulars of marriage 
have been registered 
Signature of the Registrar. 


FORM B 
THE HINDU MARRIAGE REGISTER 
[See Rule 4(1)] 


RS ae E 
: a Coe Ce 3s 0S Sa 

Boe e as? As 

See NA ae 82 a > EE 

e E E E E eE 

a ode A ba Re a= as 8. Sa 
SAH n aafia 5 SAAS 

Brine oe: is Bees y bada ss 

Bag Nae ISEE go gaue Sa 
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“> 
= 
Na 
Pan 
N 
`~ 
-~ 
A 
w 
m~ 
= 
PN 
U 
`~ 
9 
S 
a 
oo 
—_ 


CC-0. Jangamwadi Math Collection. Digitized by eGangotri 


382 MARRIAGE AND DIVORCE 


[App, y 
Name in full of „Information to be furnished 
In case of Divorced persons 
who may marry again (See 
Sec. 15) 
SE ee Yd, 
5 taa 
Sao g 885 Basdsge Remarks 
‘og 5° i healed © ss 
AHO 6) Ou. Q 2 
a wa a= O Augas 
“so a 28 ogo aa 
SEA = Ska S253 o aS 
~~ & SOS sa gso 
Aaa 9 9 ta uoy 92 ta 
a SNA a GAE ogoogo ay 
of Pre 6. Se i ae 
38 828 38 $58 8.88283 
te | ood 
£ = OFF Zs A = Sao 


©) 0 (1) (13 (13) - (14) (15) 


We hereby declare that the: particulars mentioned above are correct to the 


best of our knowledge and belief, that our marriage is one to which the Hindu 
Marriage Act, 1955 (Central Act 25 of 1955), applies and that we have fulfilled 
the conditions laid in Section 5, 6 or 15 wherever necessary, 


1. A f Husband $ 
Signature of three witnesses 4 2, Signature of 
with addresses 3 Wife : 


The marriage between the above parties has this 

sasaosan day Of aaa 19, been registered 
under the Hindu Marriage Act, 1955 (Central 
Act 25 of 1955) as NOveccecsesserseesseere Of 19 


If the wife is a minor 
signature of the legal 


guardian in marriage Station 5 
at the time of marriage Date § 
Signature of the Registrar 
INDEX REGISTER 
FORM C 


(See Rule 10) 
Office of the Regi sirara sos sesso sot 


Name of the Date ofsolemniza- Place at Which Reference to Initials of 


husband tion of marri- solemnized entry in the the 
or age Hindu Marri- Registrar 


wife age Register 
SS a KG 


: i igiti otri - 3 
: CC-0. Jang d by eGang 3 
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FORM D 
FEES REGISTER 
(See Rule 16) 


ee ESS eee 


Date Particulars Amount Remarks 


(1) (2) (3) (4) 


EE ee 


ee 
FORM E 


Receipt in Duplicate 
(See Rule 17) 
Serial No. 
Date of receipt. 
From whom received. 
On what account received. 


Provisions of the Act or the rules under which chargeable. 


Amount of fees. 


aur YY = 


Signature of Registrar. 
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2. ASSAM 
THE HINDU MARRIAGE (ASSAM) RULES, 1961 


1, These rules may be called the Hindu Marriage (Assam) Rules, 1961 
and they shall come into force at once, : 


2. In these rules, unless the context otherwise requires s— 


(a) the ‘Act? means the Hindu Marriage Act, 1955 (Central Act 25 
of 1955) ; 


(b) ‘Section’ means the section of the Act ; 


(c) ‘Registrar General of Births, Deaths and Marriages’ appointed 


under Act VI of 1886, shall be Registrar General for the purposes 
of this Act ; i < 


(d) “District Registrars’ and ‘Sub-Registrars’ appointed under - Act 
XVI of 1908; shall be “Marriage Officer’ for the PUTPoses of this 
ct ; 


(e) (Eom; means a form appended under the Schedule to these 
rules, j 


3. Every Registrar or Marriage Officer Shall cause his name, desig- 
nation and the working hours of his office to be written in English and in the 
language or languages of the district, place or area in which he functions as 


such and displayed in a conspicuous part of the building in which his office 
15 situated. 


(2) Where the notice is delivered in Person, the fee prescribed therefor 
in Rule 14 shall be paid in cash to the Marriage Officer. 


(3) Where the notice is sent by registered Post, the fee shall be remitted 
Y money order at the remitter’s expenses and the receipt issued to the remitter 


by the Post office through which the remittance is made shall be attached to 
the notice. 


_ 5. (1) As soon as the notice is TeCceived, the Marriage Officer shall enter 
a distinctive serial numbe on it and he shall attest by his signature such num- 
ber and date of receipt of the notice. 


Vor i machine-numbered c nsecutively wit 
a nominal index attached. : 


; (3) Ifthe notice is not in conformity with 
it shall be returned to the parties for recti 
a date to be fixed for the purpose. 


(4) Every item of rectification shall be att rties .t0 
the intended marriage, e attested by po the pa 


6. The Marriage Officer Shall cause t} : AN E 
to be published by affixin ia triste le notice of the intended 


: | Py of the notice under his scal and signa 
me ge conspicuous part of his offis, Collection. Digitized by eGangotri 


the requirements of the Act, 
fication and transmission within 


(App, y 


A msema 
EE S 


Hse, Hiss 
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7. Where an objection to the solemnization of an intended marriage 
together with fee prescribed thereof in Rule 14, has been received within 30 days 
from the date of publication of the notice of the marriage and recorded by 
the Marriage Officer he shall, unless he rejects the objection summarily by an 
order in writing on the ground that the objection is not based on contraven- 
tion of any of the conditions specitied in Section 5, enquire into the objection 

| on a date to be fixed by him. 5 
The date so fixed shall not be later than fifteen days from the date of 


the objection. 
$. The Marriage Officer shall, at. the time of recording the 
objection ascertain from the objector whether he has any document on 
which he relies or whether he desires any witness or witnesses to be 
examined on his behalf. If the objector states that he has, the Marriage 
Officer shall require the objector to produce the documents or the 
witnesses on the day fixed for the enquiry. If the objector desire 
that summons shall be issued to the witnesses to appear and give evi- 
dence or to produce any documents, the Marriage Officer shall issue such 
summons to the witnesses cited, on payment of the process fee prescribed 
under Rule 14, and the reasonable expenses of travelling and subsistence 
allowance of the witness. The enquiry relating to the objection including the 
production of documents and the examination of witness shall be completed 
and the decision of the Marriage Officer arrived at within the period of 15 
days. If, within the prescribed period the documents are not produced and 
the witnesses do not appear before the Marriage Officer, the Marriage Officer 
shall take a decision without waiting for the production of such documents 
or the appearance of such witnesses. < 
“9, The Marriage Officer shall give notice of the date and time fixed 
for enquiry to the parties to the intended marriage. i 
10. (i) The notice or summons to any party or witness under Rule 8, 
shall be in Form II or Form Il, as the case may be, and shall be sent by 


registered post. 

(ii) Any witness who being so summoned intentionally fails to attend 

at the place and at the time or departs from the place where he has been 
summoned to attend, shall be punishable under Section 174, I. P. C. 

11. On the date fixed for enquiry or on any adjourned date the 
Marriage Officer shall record in his own hand the evidence given in the course 

_ of the enquiry, his decision on the objection and the reasons therefor. 

12. The Marriage Officer may, on application by both the parties to 
the marriage, solemnize the same at any place outside his office provided 
the additional fee prescribed therefor in Rule 14, is paid and the hour is not 
unreasonable. 

"43. The Marriage Certificate Book shall be bound volume, the pages 
bered consecutively with a nominal index attached. 
ificate entered therein goig each Spee ye shall aa 
: i numbered and ever. authenticated copy of a certificate issu 
area an ll bear this ADET and the date, month and year in which 


(i) For every notice of intend 
trat 
—Rs. 2; 


ùj MD—49c.0. Jangamwadi Math Collection. Digitized by eGangotri 


386 MARRIAGE AND DIVORCE i App. ¥ 

(ii) For recording an objection (to be paid by the person maki 
objection)—-Rs. 3 ; 108 the 

(iii) An enquiry to be made thereupon (to be paid by person i 
the objection) - Rs. 3: p making 

(iv) For every notice and for every summons (to be paid by tt z 
son making the objection)—Re. |; ; à e 

(v) For solemnizing or registering a marriage (to be paid by the parties 
to the marriages) - Rs. 6; l 

(vi) For solemnizing or registering a marriage outside the offic 
Marriage Oflicer (to be paid by the parties to the marriage) ; af 


(a) upto a distance of 5 miles from office — Rs, 5 ; 


(b) for a distance more than 5 miles at 25 P. per mile in addition 
to what has been prescribed under clause (a) ; 


(vii) For a certified copy of an entry (to be paid by the applicant)— 


(a) in Marriage Notice Book other than an entry relating to an 
objection —Re. 1 ; 


(b) in the Marriage Certificate Book—Re. |. 


(viii) For certified copy of an entry in Marriage Book other thana 
notice or of any other proceeding not already provided fur (to be 
paid by the applicant) —Rs. 6; 


(ix) For making a search (to be paid by the applicant) — 
(a) if the entry is of the current year—Re. 1 ; 


(b) if the entry related to any previous —Additional 
fee of 50 P. per year. yP year or years—Ad 


(x) For issue of commission (to be paid by the applicant) — Rs. 10; 


(xi) For every other application which may be necessary under the 
Act (to be paid by the applicant)— Re, 1 c 7 


The fees prescribed above shall be paid either i itted by 
money order to the Marriage Officer. paid either in person or remi 


15. A receipt duly signed by the Marriage Officer shall be issued for 
all fees received by him under the Act and these Rules. The receipt books 
shall be bound volumes of one hundred leaves each with foils and counter 
foils which shall be machine-numbered consecutively (Form IV). 


All moneys received by the Marriage Officer except the fee mentioned 
in entry (vi) of Kule 14 shall be remitted to the local Seay ae 


16. Copies of entries in the Marriage Certificate Book shall be cet! 
fied in Form V, apprehend to these rules anal shall Ge sent at intervals ° 
three months to the Registrar General of Births and Deaths and Marriage 
Assam. Should no entries have been made during the preceding three mont s 


a certificate to this effect shall be s A f Births: 
Deaths and Marriages, Assam. Ra} £9. the Registrar Generals 

17, The Marriage Officer shall maintain a cash.book in Form VI. All 
fees received under the Act and the Rules Shall be browsht to account ia the 
cash book every day and the Marriage Officer shall sign the same in token o 
his verifying the correctness of the day’s total collection of fees. 


18. The Marriage Officer shall keep in his custody the fees receiv? 


nearest treasury or Bank, as the case may be, 


d fa 
by him each day,ar 1 shall Geedititbersame@iatiaec hecGtagotifollowing, into ie a 


| 
| 


| 
| 
| 
4 
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19. Notwithstanding anything contained in the Act and these rules, 
the registration of Hindu Marriages in Assam excepting those areas where 
the Indian Registration Act, 1908 does not apply, shall be optional. 


3. KERALA 
KERALA HINDU MARRIAGE REGISTRATION RULES, 1957* 


In exercise of the powers conferred by sub-section (i) of Section 8 of tl 
Hindu Marriage Act, 1955 (Act XXV of 1955), the Government of Kerala 
hereby makes the following Rules for the registration of the Hindu Marriage 
namely : . 

1, Short title.—These rules may be called the Kerala Hindu Marriage ` 
Registration Rules, 1957. 

2. Commencement. —They shall come into force on such date as the 
Government may by notification in the Gazette appoint. 

3, Definitions.—In these Rules, unless the context otherwise 


requires.— 


(a) “Registrar Gen 
Deaths and M 
Section 6 of the Births, 
Act VI of 1886). 

r” means any person appointed by Government 


(b) “Local Registra ; 
in accordance with Rule 4 to be Registrar of Marriages for— 


(i) the whole or part of the local area comprised within the limits 
of Trivandrum City, or 


(ii) the whole or part of a local area comprised in any munici- 
pality in Kerala State established under the provisions of 


law for the time being in force, or 
(iii) the whole or part of a revenue vill 


villages. 

(c) ‘Local Registration area’ means the jurisdiction assigned to a 
local Registrar 5 A 

(d) ‘Compulsory Registration area’ 
in which registration of marria 
to be compulsory in accord 


Section 8; ; 

(e) ‘Marriage’ means a marriage solemnized in accordance with the 

provisions ofthe Act ; 

(£) ‘Register’ means the Hindu Marriage Register kept in Form II 
in accordance with Section 8; > 

(g) ‘Act’ means the Hindu Marriage Act, 1955 (Central Act XXV 
of 1955) ; 

(h) ‘Section’ means a section of the Act ; 


(i) ‘The Government’ means the Government of Kerala ; 


eral’ means the Registrar General of Births, 
arriages appointed by the Government under 
Deaths and Marriages Act, 1886 (Central 


age or group of Revenue 


means the local registration area 
ges is declared by the Government 
ance with sub-section (2) of 


1. Published in, the Kerala Gazette No. 43, dated 22-10-1957. 
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(j) ‘Inspecting Officer’? means any officer deputed by the Registrar 
General to inspect the marriage records ; 


(k) ‘Form’ means a form appended to these Rules. 


4. Government may appoint by notification in the Gazette any Person 
by name or by virtue of the office held by him to be a Local Registrar and 
define ‘the Local Registration area’ constituting his jurisdiction. 


5. The Local Registrar shall unless permitted otherwise by the Registrar 
General reside within his jurisdiction and maintain an office at the outdoor 
of which shall be displayed a sigubyard indicating his designation and hours 
of business. 


6. As soon as may be possible and not later 15 days after the solemni- 
zation of a marriage, the husband may and in compulsory registration area 
shall give or Cause to be given a report about the marriage in Form No. 1 
(in original and duplicate) to the Local Registrar in whose jurisdiction the 
marriage was solemnized. The report may be sent by registered post or 
delivered personally or through messenger. In case a marriage report is 
delivered personally or through messenger, the Local Registrar shall give a 
receipt indicating the fact of his having received the’ report. The date on 
which the marriage report was received shall be indicated in the receipt as 


also in the marriage report and attested by the initials of the Local 
Registrar. 


7. The Local Registrar shall after verifying the entries in the marriage 
report referred to in Rule 6 for accuracy and completeness enter the various 
particulars ia a Register in Form l] and attest his signatures in the space 
specified therein. The entries relating to each marriage shall be given serial 


numbers consecutively beginning with the first day of January and ending 
with the last day of December, 


8. The Register referred to in Rule 7 shall be a bound book the pages 
of which are machiae-numbered. 


9. No correction of the entries in the Register shall be made without 
the concurrence of an ‘Inspecting Officer’, changes in material particulars 
like name, age. date, etc., shall be done invariably only after obtaining the 
Sanction of the Kegistrar General. 


10. (1) The Local Registrar shall within a week after the close of 
each month despatch the duplicates of the marriage reports received al 
registered by him and forward the same to the Registrar General : 


_Provided that if it is directed by the Registrar General that the 
duplicate report shall be forwarded through a specified authority the reports 
shall ve forwarded through the authority so specified. 


(2) The originals of the marriage report received by the Local Registr" 
shall be filed by him as permanent record. 


11. The Registrar General shall have all: the duplicate marriagi 
reports received from the Local Registrars scrutinised for accuracy and C0 
pleteness and file them in his office as permanent record. 


_ 12. The Registrar General shall cause indexes of marriage reper 
received by him being prepared and maintained in his office. The 10 


registers shall bo in b Yang Pooks SPS PREG. of mbie, areomaghine-numbered 47 
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may be kept open for inspection by any person who desires to do so during 
office hours. 

13. Application for certified extract of the Register shall fulfil the 
following conditions : 


(i) it shall be addressed to the Registrar General or Local Registrar ; 


(ii) it shall contain the name of the parties to the marriage, the name 
and address of the applicant and the place and the date of the 


marriage ; 
(iii) court-fee stamps to the value of One Rupee shall be affixed 
to it. , 
14. The Local Registrar shall prepare and grant the extract under the 
signature and seal in Form No. IIL: 
Provided that if the Registrar General directs that the extract shall be 


counter-signed by any authority duly specified by : him before delivery to the 
applicant the Local Registrar sha 


ll comply with such direction. 


15. (1) The Registrar General may authorise any officer to be an 
Inspecting Officer for the purpose of the rules and assign the jurisdiction of 


such Inspecting Officer, subject to approval of Government. E 


lar periodical inspection 0f the Registers and connected records 
eae srg H Registrars shall be done by the Inspecting Officers in 


kept by the Loc J 
sn with the instructions of the Registrar General. 
3) The Registrar General shall arrange for the printing and supply 


of forms of registers required for use by Local Registrars. 
16. (1) Notwithstanding any of the provisions contained in these rules 
the failure by a party to 2 marriage to. comply with a direction in Rule 6 
shall, if the marriage had been solemnized in a compulsory registration area 
be punishable on conviction by 2 
twenty-five rupees. ees 
(2) Prosecutions of offences referred to in sub-rule (i) shall be instituted 
only with the sanction of the Registrar General. $ 
(3) The rules passed by Government under any other enactment for 
force for the registration of marriages of any section of the 


ime being in $ > 
the dus shall for ‘compulsory registration areas stand repealed. 


Magistrate with fine which may extend to 
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APPENDIX VI 
THE DOWRY PROHIBITION ACT, 1961 
(No. 28 of 1961) 
[20th May, 1961) 


CONTENTS 
Section 


1. Short title, extent and commencement, 
2 Definition of “dowry”, 

3. Penalty for giving or taking dowry, 

4. Penalty for demanding dowry. 

5. Agreement for giving or taking dowry to be void. 
Dowry to be for the benefit of the wife or her heirs. 
Cognizance of offences. 
Offences to be non-cognizable, 

9. Power to make rules. 

`~ 10. Repeals. 


An Act to prohibit the giving or takiag of dowry 
3 Be it enac 


ted by Parliament in the Twelfth Year of the Republic of India 
as follows : 


bailable and non-compoundable, 


1, Short title, extent and commencement,—(1) This Act may be called 
the Dowry Prohibition Act, 1961. 


(2) It extends to the Whole of India except the State of Jammu and 
Kashmir. 


0) It shall come into force on suc 


shall com h date as the Central Government 
may, by notification in the Official Gazette, appoint. 

2. Definition of “dowry”.—In this Act, “dowry” means any property 
or valuable security given or agreed to be given 


either directly or indirectly— 
(a) by one party toa marriage to the other party to the marriage ; oF 
(b) by the parents of either party to a marriage or by any other person; 
; to either party to the marriage or to any other person ; 
at or before or after the marriage as consideration for the marriage of the said 
parties, but does not incl 


e ude dower or mahr in the case of persons to whom the 
Muslim Personal Law (Shariat) applies, 5 
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Explanation II.—The expression “valuable security” has th 
ing as in Section 30 of the Indian Penal Code (45 of 1860). eee 


3. Penalty for giving or taking dowry.—If any person, after the com- 
mencement of this Act, gives or takes or abets the giving or taking of dowry, 
he shall be punishable with imprisonment which may extend to six months, 
or With fine which may extend to five thousand rupees, or with both. 


4. Penalty for demanding dowry.—If any person, after the commence- 
ment of this Act, demands, directly or indirectly, from the parents or guardian 
of a bride or bridegroom, as the case may be, any dowry, he shall be punish- 
able with imprisonment which may extend to six months, or with fine which 
may extend to five thousand rupees, or with both : : 


h Provided that no court shall take cognizance of any offence under this 
section except with the previous sanction of. the State Government or of such 
omer = he State Government may, by general or special order, specify in 
this behalf. 


5, Agreement for giving or taking dowry to be void.—Any agreement 
for the giving or taking of dowry shall be void. $ 


6. Dowry to be for the benefit of the wife or her heirs.—(1) Where any 


dowry is received by any person other than the woman in connection with 
whose marriage it is given, that person shall transfer it to the woman — 


(a) if the dowry was received before marriage, within one year after 
the date of marriage ; or 

(b) if the dowry was received at the time of or after the marriage, Within 
one year after the date of its receipt ; or 

(c) if the dowry was received when the woman was a minor, within one 
year after she has attained the age of eighteen years ; 


and pending such transfer, shall hold it in trust for the benefit of the woman. 


(2) If any person fails to transfer any property as required by sub- 


section (1) and within the time limited therefor, he shall be punishable with 
imprisonment which may extend to six months, or with fine which may extend 
to five thousand rupees, or with both; but such punishment shall not absolve 
the person from his obligation to transfer the property as required by sub- 


section (1). 
(3) Where the woman entitled to any property under sub-section (1) dies 
before receiving it, the heirs of the woman shall be entitled to claim it from 


the person holding it for the time being. 
(4) Nothing contained in this section shall affect the provisions of Sec- 
tion 3 or Section 4. 
7. Cognizance of offences.—Notwithstanding anything contained in the 
Code of Criminal Procedure, 1898 (5 of 1898),— 
(a) no court inferior to that of a presidency magistrate or a magistrate 
of the first class shall try any offence under this Act ; 
(b) no court shall take cognizance of any such offence except ona 
complaint mad, mithjn ong gar fom, the daa oy the ofina ; 


4 
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(c) it shall be lawful for a presidency magistrate or a magistrate of th 
first class to pass any sentence authorised by this Act on ay 


person convicted of an offence under this Act. 


_._ 8, Offences to be non-cognizable, bailable and non-compoundable 
offence under this Act shall be non-cognizable, bailable and non-co 
able. 


~ Ever 
mpound: | 


_,9. Power to make rules.—(1) The Central Government may, by notifica- 
gon in the Official Gazette, make rules for carrying out the purposes of this 
ct. 


i (2) Every rule made under this section shall be laid as soon as may be 
after it is made before each House of Parliament while it is in session for a 
total period of thirty days which may be comprised in one session or in two 
successive sessions, and if before the expiry of the session in which it is so laid 
or the session immediately following, both Houses agree iu making any modi 

‘fication in the rule or both Houses agree that the rule should not be made, 
the rule shall thereafter have effect only in such modified form or be of no 
effect, as the case may be, so however that any such modification or annulment 


-shall be without prejudice to the validity of anything previously done under 
that rule. 


TEI Se PEN TTT EET TE a a aR re 


a3 sae: 


“10. Repeals.—The Andhra Pradesh Dowry Prohibition Act, 1958 
(A. P. Act 1 of 1958), and the Bihar Dowry Restraint Act, 1950, Bihar Act 25 
of 1950), are hereby repealed. ; 


| 
|| 
i 
| 
| 
|| 
|| 
4 
i 
| 
| 


#1 3 NA ait Mihi 
soiolto sdi i 
e MAID OT! ji 
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APPENDIX VIi 
THE CHILD MARRIAGE RESTRAINT ACT, 1929 


(Act No. 19 of 1929 as amended by Act 2 of 1978) 
[1st October, 1929]. 


CONTENTS 


Sections 
1. Short title, extent and commencement. 
2. Definitions. 


3. Punishment 
a child. 

4. Punishment for 
a child. 

5. Punishment for solemnizing child marriage. 

6. Punishment for parent or guardian concerned in a child marriage. 


7. Offences to be cognizable for certain purposes. 


for male adult below twenty-one years of age marrying 


male adult above twenty-one years of age marrying 


8. Jurisdiction under this Act. 

9, Mode of taking cognizance of offences. 
10, Preliminary inquiries into offences. 
11. Repealed. 


12. Power to issue injunction 
this Act. 


An Act to restrai 
nt to restrain the solemnization of child marri 


prohibiting marriage in contravention of 


n the solemnization of child marriages 


Whereas it is expedie ages; 
It is hereby enacted as follows; 


1. Short title, extent and commencement. 


the Child Marriage Restraint Act, 1929. 
(2) it extends to the whole of India except the State of Jummu 
and Kashmir and it applies also to all Citizens of India without and beyond 


India ; 
Provided that nothing contained in this Act shall apply to the Renon- 
cants of the Union territory of Pondicherry. 


(3) It shall come into farce on the Ist day of April, 1930. 
2, Definitions. In this Act, unless there is anything repugnant in the 


subject or context,— 


MD—30 
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(a) “child” means a person who, if a male, has not comp] 


3 Pleted 
one years of age, and ‘if a female, has not completede ighteen pa 
of age ; 


lan, in] 


(b) “child marriage” means a 
tracting parties is a child 5 


(c) “contracting party” to a marriage means cit 


marriage to which either Of the cop, 


: her of the partie 
whose marriage is or.is about to be thereby solemnised 3 and 
(d) cities” means @ person of either sex who is under eighteen yeay. 
of age. 


3. Punishment for male adult helow twenty-one years of age marryin, 
a child.— Whoever, being a male above eighteen years of age and belo; 
twenty-one, contracts a child marriage shall be punishable with simple impr} 
sonment which may extend to fifteen days, or with fine Which may extend t 
one thousand rupees, or with both. | 

4. Punishment for male adult above twenty-one years of age marryin | 
a child. - Whoever, being a male above twenty-one ycars of age, contrads. 
a child marriage shall be punishable with simple imprisonment which may 
extend to three months and shall also be liable to fine. 


conducts or directs any child marriage shall be p 
ment which may extend to three monts and Shall also be liable to fine, unless | 
he proves that he had reason t i i 

marriage. 


6. Punishment for Parent or guardian Concerned in 
(1) Where a minor Contracts a child marriage, any Person having charge of the 
i ian or in any other capacity, lawful or unlar 
c ) the marriage or Permits it to be solemnized, | 
or negligently fails to prevent it from shall be punishable | 
nd to three months and shall also be 


Provided that no woman shall be Punishable with imprisonment, 

(2) For the purposes of this section, it shall be resumed, unless and until 
the contrary is Proved, that where a minor has canad, child marriagé 
the person having charge of such minor has negligently failed to prevent the 
Marriage from being solemnized, 

7. Offences to be Congnizable for certai => Code of 
Criminal Procedure 1973 (2 of 19 fae eat eG 


74), shall appl his Actas 
_ if they were cognizable offences — ) PP'Y to offences under t pE: 


snam 


(a) for the purpose of investigation of such offences ; and 

(b) for the purposes of matters other than (i atters referred toil 
Section 42 of that Coce, and (ii) the aka of a person without‘ 
warrant or without an order of a Magistrate. 

8. Jurisdiction under th 


i ined 
: : is Act.—Notwithsta di thing contains 
in Section 190 of the Code of Criminal Procedure, 1973 2 as I 074), no Cow 4 
other than that of a Metropolitan Magistrate or a Judicial Magistrate 0 : 
first class shall take cognizance of, or try, any offenc under this Act. 
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9. Mode of taking cognizance of offences —No Court shall take cogni- 
vance of any offence under this Act after the expiry of one year from the date on 
which the offence 1s alleged to have been committed. 


10. Preliminary inquiries into offences.—Any Court, on receipt of a 
complaint of an offence of which it is authorised to take cognizance, shall, 
unless it dismisses the complaint under Section 203 of the Code of Criminal 


Procedure, 1973 (2 of 1974) either itself make an inquiry under Section 202 of 


that Code or direct a Magistrate subordinate to it to make such inquiry. 


11. Power to take security from complainant — Repealed by the Child 
Marriage Restraint (Amendment) Act, 1949 (41 of 1949), Section 7. 


12. Power to issue injunction prohibiting marriage in contravention of 


this Act. - (1) Notwithstanding anything to the contrary contained in this Act, 
the Court may, if satisfied from.information laid before it through a complaint 
or otherwise that a child marriage in contravention of this Act has been arran= 
ged or is about to be solemnised, issue an injunction i 
persons mentioned in Sections 3, 4, 5 and 6 of this Act prohibiting such 


marriage. 


(2) No injunction under sub-section (1) shall be issued against any 
person unless the Court has previously given notice to such person, and has 
afforded him an opportunity to show cause against the issue of the injunction. 


(3) The Court may cither on its own motion or on the application of any 
person aggrieved rescind or alter any order made under sub-section (1). 


(4) Where such an application is received, the Court shall afford the 
applicant an early opportunity of appearing before it either in person or by 
pleader ; and if the Court rejects the application wholly or in part, it shall 
record in writing its reasons ; for so doing. 


(5) Whoever knowing that an injunction ha 
under sub-section (1) of this section disobeys such in 
ed with imprisonment of either description 
three months, or with fine which may extend 


both 


Provided that no woman shall be punishable with imprisonment. 


cc- > 
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APPENDIX VIII 
THE INDIAN CHRISTIAN MARRIAGE ACT, 1872 
(Act No, 15 of 1872) 


[18th July, 1872} 


CONTENTS 
Sections 
PRELIMINARY 
1. Short title. 
Extent. 
2. (Repealed) 
3. Interpretation clause. 
PART I 


The persons by whom marriages may be solemnized 
Marriages to be solemnized according to Act. 


Persons by whom marriages may be solemnized. 
Grant and revocation of li 


Marriage Registrars. 
Senior Marriage Registrar, 
Magistrate when to be Marriage Registrar, 
8. (Repealed), 
9. Licensing of persons to grant c:rtificates of marriage between 
Indian Ohristians, 
PART II 
Time and place at which marriages may he solemnized 
10. Time for solemnizing marriage, 
Exceptions. 
11. Place for solemnizing marriage, 
Fee for special licence, 


censes to solemnize marriages, 


MAMA 


recta gp RR 
Kana akan A AN eee Seren 


PART IH | 


Ministers of Religion licensed under 
this Act 
12. Notice of intended Marriage, 
13. Publication of such notice. 
Return or transfer of notice, 
14. Notice of intended marriage in Private dwelling. 


15. Sending Copy of notice to Marriage Registrar when one party 18 a a 
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Marriages solemnized by 


y 
=. 
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16. 
17. 


18. 
19. 
20. 
21. 
22. 
23. 
24. 
25. 
26. 


Procedure on receipt of notice. 

Issue of certificate of notice given and declaration made. 
Proviso. 

Declaration before issue of certificate. 

Consent of father or guardian or mother. 

Power to prohibit by notice issue of certificate. 
Procedure on receipt of notice. 

Issue of certificate in case of minority. 

Issue of certificates to Indian Christians. 

Form of certificate. 

Solemnization of marriage. 

Certificate void if marriage not solemnized within two months. 


PART IV 


Registration of marriages solemnized by Ministers of Religion 


27. 
28. 


29. 


30. 


31. 


32. 
33. 
34. 


35. 
36. 


37.. 


Marriages when to be registered. 

Registration of marriages solemnized by Clergymen of Church of 
England. : 

Quarterly returns to Archdeaconry. 

Contents of returns. 

Registration and returns of marriages solemnized by Clergymen of 
Church of Rome. 

Registration and returns of marriages solemnized by Clergymen of 
Church of Scotland. 

Certain marriages to be registered in duplicate. 

Entries of such marriages to be signed and attested. 


Certificate be forwarded to Marriage Registrar, copied and sent 
to Registrar General. 

Copies of certificates to be entered and numbered. 

Registrar to add number of entry to certificate and send to Regis- 
trar General. 


Registration of marriages between Indian Christians, by persons 
Teen. to in clauses (1), (2) and (3) of Section 5. 


Gustody and disposal of register-book, 
: PART V 


Marriages solemnized by, or in the presence of, a Marriage Registrar 


38. 


39. 


Notice of intended marriage before Marriage Registrar. 
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40. 
4 


— 


42. 


: 43. 


44, 


45. 


46 


47 
48. 


4), 
50. 
51. 


52. 


53. 
54. 
55 


56. 
57. 


58. 
59. 


60, 
61. 


62, 


63. 
64. 
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Notice to be filed and copy entered in Marriage Notice Book, 
Certificate of notice given and oath made. 
Proviso. 
Oath before issue of certificate. 
pe to High Court to order certificate in less than fourteen 
ays. 
Order on petition. 
Consent of father or guardian. 
Protest against issue of certificate, 
Effect of protest. 
Petition where person whose consent is necessary is insane, or un- 
justly withholds consent. 
Procedure on petition. 
Petition when Marriage Registrar refuses certificate. 
Procedure on petition. 
(Repealed.) 
Petition when Registrar doubts authority of person forbidding. 
Procedure on petition. 
Liability for frivolous protest against issue of certificate. 
Form of certificate. 
Solemnization of marriage after issue of certificate, 
When marriage not had within two months after notice, new notice 
required, 
Marriage Registrar may ask for particulars to be registered. 
Registration of marriages solemnized under Part V., 


Certificates to be sent monthly to Registrar General. 
Custody of register-book, 
(Repealed). 


Registrars to ascertain that notice and certificate are understood 
by Indian Christians. 


Indian Christians to be made to understand declarations. 
Registration of marriages between Indian Christians. 


PART VI 


Marriage of Indian Christians 


On what conditions marriages of Indian Christians may be certified. 
Grant of certificate. 


rosie Gf register-book and deposit of extract therefrom with 


Registrar General. 
Searches in register-book and Copies of entries. 


Books inc whtohermatritges Gf th dial’ Oh SAN under Part I gfo 


Part III are registered, 
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65. 


66. 
67. 


68. 
69. 


70. 


71. 


72. 


73 


74. 
75 
16. 


17 


78. 
19 
80.. 
sl. 
82. 
83, 


Part z z A 
Fer lana not toapply to Roman Catholics. Saving of certain 


PART VII 
Penalties 


False oath, declaration, notice or certificate for procuring marriage. 


Forbidding by false personation, issue of certificate by Marriage 
Registrar. : 

Solemnizing marriage without due authority. 

Solemnizing marriage out of proper time, or without witnesses. 
Saving of marriages solemnized under special licence. 

Solemnizing, without notice or within fourteen days after notice, 
marriage with minor. i 

Issuing certificate, Or marrying, without publication of. notice ; 
Marrying after expiry of notice 5 

Solemuizing marriage with minor within fourteen days, without 
authority of Court, or without sending copy of notice ; 

Issuing certificate against authorized prohibition. 


ate after expiry of notice, or, in case of minor; within 


Issuing certific r | 
fter notice, or against authorised prohibition. 


fourteen days a 
Persons authorised to solemunize marriage (other than Clergy of 


Churches of England, Scotland or Rome) ; ; 
Issuing certificate, OF marrying, without publishing notice, or afier 


expiry of certificate ; 
Issuing certificate for, or solemnizing, marriage with minor, within 


fourteen days after notice ; 
Issuing certificate authorisedly forbidden ; 
Solemnizing marriage authorizedly forbidden. 


Unlicensed person granting certificate pretending to be licensed. 


Destroying or falsifying register-books. 

Limitation: of prosecutions under Act. 
PART VIII 
Misc: llaneous 


What matters need not be proved in respect of marriage in accord- 


ance with Act. 

Corrections of errors. 

Searches and copies of entries. 

Certified copy of entry in marriage register, etc., to beevidence. 
Certificates of certain marriages to be sent to Central Government, 


State Government to prescribe fees. 
P ake rules, 
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84. (Repealed). ; 
85. Power to declare who shall be District Judge. 
86. (Repealed). 
87. Saving of Consular marriages. 
88. Non-validation of marriages within prohibited degrees, 
SCHEDULE I—Notice of Marriagei 

. SCHEDULE II—Certificate of receipt of notice, 
SCHEDULE II —Form of register of marriages. 
SCHEDULE IV—Marriage Register Book, 

Certificate of marriage 

SCHEDULE V—(Repealed). 


An Act to consolidate and amend the law relating to the solemnization 
in India of the marriages of Christians 


Preamble.—Whereas it is expedient to consolidate and amend the law 
relating to the solemnization in India of the marriages of persons professing 
the Christian religion ; It is hereby enacted as follows :-— 


PRELIMINARY 


1. Short title. —This Act may be called the Indian Christian Marriage 
Act, 1872. 


Extent.—It extends to the whole of India except the territories which, 
immediately before the Ist November, 1556, were comprised in the States of 
Travancore-Cochin, manipur and Jammu and Kashmir. 


* * K 3 


STATE AMENDMENT 
PONDICHERRY —In Section 1 add the following : 
“Provided that nothing contained in this Act shall apply to the Renon- 
cants on of the Union territory of Pondicherry— Act 26 of 1968, 
Section 3.” 
MEGH ALAYA— For the second para of Section 1 substitute ; 


“Tt extends to the whole of Meghalaya”—Meghalaya A. L. O. (No. 3); 


2, [Enactments repealed.} Rep. by the Repeal; f 1938): 
Section 2 and Schedule, Part I, a sng, 1938 Oe 


3. Interpretation clanse.—In this Act unless there is something repUs- 
nant in the subject or context, — 


“Church of England” and “Anglican” 


the Church 
of England as by law es tablished ; mean and apply to 


“Church of Scotland” means th by law 
established ; € Church of Scotland as by 


“Church of Rome” and “Roman Catholic? mean and apply to the 
Church, Which sReasdaihe Rope of-Romevas ite piniual head; 
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“Church” includes any chapel or other building generally used for 
public Christian worship ; 


«India? means the territories to which this Act extends ; 


‘minor’ means a person who has not completed the age of twenty- 

one years and who is nota widower or a widow ; 
* * ee. * 

the expression «Christian? Means persons professing the Christian 
religion ; 

and the expression 
cendants of natives O 
as such converts ; 

“Registrar General of Births, Deaths and Marriages” means a Regis- 
trar General of Births, Deaths and Marriages appointed under 
the Births, Deaths and Marriages Registration Act, 1386 (6 


of 1886). 
It has been extended to Union territory of Pondicherry by the Pondi- 
cherry (Extension of Laws) Act, 1968 (26 of 1968) subject to the 


following proviso ; 
“provided that nothing contained in’ this Act shall apply to the Re- 
noncants of the Union territory of Pondicherry.” 


STATE AMENDMENT 


KARNATAKA. - For the definition of “‘Registrar-General of Births, 
Deaths and Marriages”, substitute the following : 

“Registrar-General of Births, Deaths and Marriages means “the 
Registrar-General of Births, Deaths and Marriages appointed 
under the Mysore Registrar-General of Births, Deaths and 
Marriages Act, 1956,”—Mysore Act 50 of 1956, Section 10 
(29-10-1956) r/w Act 31 of 1973, Section 5 (1-11-1973). 


PART I 
The Persons by Whom Marriages may be Solemnized 
ized accordivg to Act.—Every marriage 
A. ae elle A : Christian Or Christians, 


persons, one oF both of whom is or are a C | 
pan ee as z dance with the provisions of the next following 


- shall be solemnized in accor | i | | 
section ; and any such marriage solemnized otherwise than in accordance with 


“Indian Christians” includes the Christian des- 
f India converted to Christianity, as well 


such provisions shall be void. é ; 
5, Persons by whom marrages may be: solemnized. Marriages may be 
solemnized in India— 

d episcopal ordination, provided 


ho has receive : 
(1) by any person WY 1o be. solemnize Pa ding to the rules, rites, 


t the marria l a Ti 
Emone and customs Of the Church of which he is a 
Minister ; 
Cl an of the Church of Scotland, provided that 
o by Any arringo be solemnized according to the rules, rites, 
customs of the Church of Scotland ; 
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(3) by any Minister of Religion licensed under this Act to Solemnize 
marriages ; 


(4) by, or in the presence of,a Marriage Registrar appointed under 
this Act ; 


(5) by any person licensed under this Act to srant certificates of 
marriage between Indian Christians. 


6. Grant and revocation of licences to solemnize marriages, —The State 
Government, so far as regards the territories under its administrati 
by notification in the Official Gazette, grant licences to Ministers of 
to solemnize marriages within such territories and may, by a lik 
revoke such licenses, 


7. Marriage Registrars.— The State Government may appoi 
more Christians, either by name or as holding any office fe 


to be the Marriage Registrar or Marriage Registrars for any district subject 
to its administration, 


Senior Marriage Registrar.— Where there are more 
than one in any district, the State Government shall app 
be the Senior Marriage Registrar, 


Magistrate when to be Marriage Registrar,— Whey there is only one 
Marriage Registrar in a district, and such Registrar is absent from such 
district, or ill, or when his office is temporarily vacant, the Magistrate of the 


district shall act as, and be, Marriage Registrar thereof during such absence, 
illness, or temporary vacancy. 


STATE AMENDMENT 


KARNATAKA.—Substitute the words “District Magistrate” for the 
words “Magistrate of the district” — Mysore Act 13 of 1965, Section 66 and 
Schedule (1-10-1965) T/W Act 31 of 1973, Section 5 (1-11-1973), 


8. Marriage Registrars in Indian States.— Rep, by the A.O, 1950, 


Marriage Registrars 
oint one of them to 


either by name or as holding any office for the 


© lime being authorizing hm 
to grant certificates of marriage between Indian Christians, = ; 


Any such licence may be revoked by the authority by which it was 
Gani, and every such grant or revocation sha 
azette, 


| ne hours of six in the Morning and seven in the 
evening ; 


Exceptions, - Provided that nothing in this Section shall apply to = 


(l)a Clereyman of the Church of England solemnizing a marriage 

under a special licence Permitting him to do so at any hour other 

& and seven in the evening, undef 

the hand and seal of the Anglican Bisho of the Diocese or his 
ommissary, JI amwadi Math Collection. Digitized by PEANG 


Il be Notified in the Official. 
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2) a Clergyman of the Church of Rome Solemnizing a marriage 
between the hours of seven in the evening and six in the morning, 
when he has received a general or special licence in that behalf 
from the Roman Catholic Bishop of the Diocese or Vicariate in 
which such marriage is so solemnized, or from such person as 
the same Bishop has authorized to graut such licence, or 


(3) a Clergyman ofthe Church of Scotland solemnizing a marriage 
according to the rules, rites, ceremonies and customs of tke 


Church of Scotland. 


11. Place for solemuiziog marriage.—No Cl:rgyman of the Church of 
England shall solemnize a marriage in any place other than a Church where 
worship is generally held according to the forms of the Church of England, 


unless there is no such church within five miles distance by the shortest 
road from such place, or 

unless he has received a special licence authorizing him to do so under 
the hand and scal ofthe Anglican Bishop of the Diocese or his Commissary. 
al licence, the Registrar of the 


Fee for special licence, —For such speci ence, 
Diocese may charge such additional fee as the said Bishop from time to time 


authorizes. 
PART III 


Marriages solemnized by Ministers of Religion licensed under this Act 


6 12. Notice of intended marriage.— Whenever a marriage is intended to 
be solemnized by 4 Minister of Religion licensed to solemnize marriages 


under this Act— 
one of the persons intending marriage shall give notice in writing, 
according to the form contained in the First Schedule hereto annexed, or 
to the like effect, to the Minister of Religion whom he or she desires to 
solemnize the marriage, and shall state therein — 
and the profession or condition, of each 


(a) the name and surname, | 
of the persons intending marriage p 


(b) the dwelling-place of each of them ; 

(c) the time during which each has dwelt there ; and 

the church or private dwelling in which the marriage is to be 
solemnized : : 


(d) 
Provided that, if either of such persons has dwelt in the place mentioned 
in the notice during more than one month, it may be stated therein that he or 


she has dwelt there one month and upwards. 


13. Publication of such notice,—If the persons intending marriage 
desire it to be s)lemnized in a particular church, and if the Minister of 
Religion to whom such notice has deen delivered be entitled to officiate there- 
in, he shall cause the notice to be affixed in some conspicuous part of such 
church. CC-0. Jangamwadi Math Collection. Digitized by eGangotri 
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Return or transfer of notice. —But if he is not entitled to Officiate as 
Minister in such church, he shall, at his option, either return the Notice to the 
person who delivered it to him, or deliver it 10 some other Minister entitled 
to officiate therein, who shall thereupon cause the notice to be affixed as 
aforesaid. 


14. Notice of intended marrige in private dwelling. —If it be intended 
that the marriage shall be solemnized in a private dwelling, the Minister of 
Religion, on recciving the notice prescribed in Section 12, shall forward it to 
the Marriage Registrar of the district, who sba!! affix the same to some conspi- 
cuous place ia his own office. 


15. Sending copy of notice to Marriage Registrar when one party is a 
minor. —When one of the persons intending marriage is a minor, every Minister 
receiving such notice shall, unless within twenty-four hours after its receipt he 
returns ‘the same under the provisions of Scction 13, send by the post or 
otherwise a copy of such notice to the Marria ge Registrar of the district, or, 
if there be more than one Registrar of such district, to the Senior Marriage 
Registrar, 


16, Procedure on receipt of notice.—The Marriage Registrar or Senior 
Marriage Registrar, as the case may be, un receiving any such notice, shall 
affix it to some conspicuous place in his own office, and the latter shall further 
cause a copy of the said notice to be sent to each of the other Marriage 
Registrars in the same district, who shall likewise publish the same in the 
manner above directed. 


_ _ 17. Issue of certificate of notice given and. declaration made.— Any 
Minister of Retigion consenting or intending to solemnize any such marriage 
as aforesaid, shall, on being required so to do by or on behalf of the person 
by whom the notice was given, and upon one of the persons intending marti 
age making the declaration hereinafter required, issue under his hand a certi- 
ficate of such notice having been given and of such declaration having been 
made : 


Proviso. —Provided— 


(1) that no such certificate shall be issued until the expiration of four 
days after the date of the receipt of the notice by such Minister; 


(2) that no lawful impediment be shown to his satisfaction why such 
certificate should not issue ; and 


(3) that the is ue of such certificate has not been forbidden, in manne! 
hereinafter mentioned, by any person authorised in that behalf. 


18. Declaration before issue of Certificate.—Th ificate mentioned 
in Section 17 shall not be issued until one of the persons Ena marriag’s 
has appeared persona ly before the Minister and made a solemn declaration— 


(a) that he or she believes that there is not any impediment of kindred 
or affinity, or other lawful hindrance, to the said marriage, 40% 
when either or both of the parties is or are a minor or minors, 


(b) that the consent or consents Tequired by law has or have beet 
obtained thereto, or that there is no person resident in India 12 
ing authority to give such consent, as the case may be. 


19. ‘Consent of father ar amara jan orori mother SENG father, if living 
of any minor, one nen be dead, the sidia of the "person of such 
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minor, and, in case there be no such guardian, then the mother of such minor, 
may give consent to the minor’s marriage. 


and such consent is hereby required for the same marriage, unless no 
persou authorised to give such consent be resident in India. 


20. Power to prohibit by notice issue of certificate. Every person 
whose consent to a marriage is required under Section 19, is hereby authorised 
to prohibit the issue of the certificate by any Minister, at any time before the 
issue of the same, by notice in writing to such Minister, subscribed by the 
person so authorised with his or her name and place of abode and position 
with respect to either of the persons intending marriage, by reason of which 
he or she is so authorised as aforesaid. 

21. Procedure on receipt of notice. If any such notice be received by 
such Minister, he shall not issue his certificate and shall not solemnize the said 
marriage until he has examined into the matter of the said prohibition, and is 
satisfied that the person prohibiting the marriage has no lawful au hority for 
such prohibition, 
or until the said notice is withdrawn by the person who gave it. 

22. Issue of certificate in case of minority.—When either of the persons 
intending marriage is a minor, and the Minister is not satisfied that the con- 
sent of the person whose consent to such marriage is required by Section 19 
has been obtained, such Minister shali not issue such certificate until the 
expiration of fourteen days after the receipt by him of the notice of marriage. 


23. Issue of certificates to Indian Christians.— When any Indian Christ- 
jan about to be married takes a notice of marriage to a Minister of Religion; 
or applies for a certificate from such Minister under Section 17, such Minister 
shail, before issuing the certificate, ascertain whether such [ndian Christian 
is cognizant of the purport and effect of the said notice or certificate, as the 
case may be, and, if not, shall translate or cause to be translated the notice 
or certificate to such Indian Christian into some language which he under- 
stands. 

` 24, Form of certificate.—The certificate to be issued by such Minister 
shall be in the form contained in the Second Schedule hereto annexed, or to the 
like effect. 

25, Solemnization of marriage.—After the issue of the certificate by 
the Minister, marriage may be solemnized between the persons therein 
described according to such form or ceremony as the Minister thinks fit to 
adopt : 

Provided that the marriage be solemnized in the presence of at least 
two witnesses besides the Minister. 

26. Certificate void if marriage not solemnized within two months.— 
Whenever a marriage nt solemnized within two months afier the date of the 
certificate is-ued by such Minister as aforesaid, such certificate and all pro- 
ceedings (if any) thereon shall be void, 

and no person shall proceed to solemnize the said marriage until new 
notice has been given and a certificate thereof issued in manner aforesaid. 

PART IV 
Registration of Marringes Solemnized by Ministers of Religion 


_ Marriages when to be regter sa marriages hereafter solem- 
nized in India between RENONS Oath or Roth ar ahon neotena or protest the”. 
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Christian religion, except marriages solemnized under Part V or Part VJ of | 


this Act, shall be registered in manner hereinafter prescribed, 


28. Registration :f marriages solemnized by Clergymen of Church of 
England, - Every Clergyman of the Church of England shall kee a register 
of marriages and shall register thercin, according to the tabular form 
forth in the Third Schedule hereto annexed, every marriage which he Solem. 
nizes under this Act. 


29. Quarterly returns to Archéeaconry.—Every Clergyman 
Church of England shall send four times in every year returns in duplicate, 
authenticated by his signature, of the entries in the register oF marriages 
solemnized at any place where he has ary spiritual charge, to the Registrar 
of the Archdeaconry to which he is subject, or within the limits of which such 
place is situate. 


Of the 


Contents of returns,—Such quarterly returns shall Contain all the entries 
of marriages contained in the said register from the first day of January to 
the thirty-first day of March, from the first day of April to the thirtieth day 
of Jure, from the first day of July to the thirtieth day of September, and 
from the first day of October to the thirty-first day of December, of each year, 
respectively, and shall be sent by such Clergyman within two weeks from the 
expiration of each of the quarters above specified 


The said Registrar upon receiving the said returns shall send one copy 
thereof to the Registrar General of Births, Deaths and Marriages. 


30. Registration and returas of marriages Solemnized by Clergymen of 
Church of Rome.—Every marriage solemnized by a Clergyman of the < hurch 
of Rome shall be registered by the peison and according to the form directed 
in that behalf by the Roman Catholic Bishop of the Diocese or Vicariate 10 
which such marriage is solemnized, 


. 4nd such person shall forward quarterly to the Registrar General of | 
Births, Deaths „and Marriages returns of the entries of all marriages | 
registered by him during the three months next preceding. | 


31. Registration and returns of marriages solemnized by Clergymen 


of Church of Scotland. —Every Clergyman of the Church of Scotland shall 
‘keep a register of marriages, 


and shall register therein, according to the tabular form set forth inthe | 
Third Schedule hereto annexed, every Marriage which he solemnizes under 


and shall forward quarterly to the Registrar-General of Births, Deaths | 
and Marriages, through the senior Chap! | 


ra! Scnio ain of the Church of Scotland: 
returns, similar to those Prescribed in Section 29, of all such marriages. 

32. Certain marriages to be Tezistered in duplicate, —Every marrias 
solemnized by any person who has received episcopal ordination, but W 4 
18 nota Clergyman of the Church of England, or of the Church of Rove 
s er this Act to solemnize marriage 
shall immediately after the solemnization thereof, be ronistered in duplicat 
by the person solemnizing the samc ; (that is to say) in a marriage-reglh 7 
book to be kept by him for that purpose, according to the form containe 


Adana canti hed tothe | 
marriage-registercbookrasw esuitartilt dia dawg ficatoiaitaci Si 
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33. Entries of such marriages to be signed and attested.—The entry of 
such marriage in both the certificate and marriage-register-book shall be 
signed by the person solemunizing the marriage, and also by the persons 
married, and shall be attested by two credible witnesses, other than the 
person solemnizing the marriage, present at its solemnization. 


Every such entry shall be made in order from the beginning to the end 
of the book, and the number of the certificate shall correspond with that of 
the entry in the marrlage-register-book. 


34, Certificate be forwarded to Marriage Registrar, copied and sent 
to Registrax-General.—The person solemnizing the marriage shall forthwith 
separate the certificate from the Marriage-register-book and send it, within 
one month from the time of the solemnization, to the Marriage Registrar of 
the district in which the marriage was solemnized, or, if there be more 
Marriage Registrars than one, to the Senior Marriage Registrar, 


who shall cause such certificate to be copicd into a book to be kept by 
him for that purpose, 


and skall send all the certificates which he has received during the 
month, with such number and signature or initials added thereto as are here- 
inafter required, to the Registrar-General of Births, Deaths and Marriages. 


35. Copies of certificates to be entered and numbered. Such copies 
shall be entered in order from the beginning to the end of the said book, and 
shall bear both the number of the certificate as copied, and also a number to 
be entered by the Marriage Registrar, indicating the number of the-entry of the 
said copy in the said book, according to the order in which he receives each 
certificate. 


36. Registrar to add number of entry to certificate and send to Regis- 
trar-General,—The Marriage Registrar shall also add such last-mentioned 
number of the entry of the copy in the book to the certificate, with his signature 
or initials, and shall, at the end of very month, send the same to the Registrar 
General of Births, Deaths and Marriages. ` 


37. Registration of marriages between Indian Christians, by persons 
referred to in clauses (1), (2) and (3) of Section 5.—When any marriage 
between Indian Christians is solemnized by any such person, Clergyman or 
Minister of Religion as is referred to in clause (1), clause (2) or clause (3) of 
Section 5, the person solemnizing the same shall, instead of proceeding in the 
manner provided by Sections 28 to 36, both inclusive, register the marriage 
in a separate regisier-book, and shall keep it safely until it is filled, or, if he 
hich he solemnized the marriage before the said book is 


istrict in W A : Stet 
rie ene re yee the same to the person succeeding to his duties in the 


said district. 
Custody and disposal of register-book.- Whoever has the control of the 


‘me when it is filled, shall send it to the Marriage Registrar of the 
book T ak Ten be more Marriage Registrars than one, to the Senior 
Marriage Registrar, who shall send it to the Registrar-General of Births, 
Deaths and Marriages, to be kept by him with the records of his office. 


PART V 
Marriages solemnized by, or ia the presence of, a Marriage Registrar 


33. Notice of intended marriage before Marriage Rogistrar.—When a 
marriage is intend@x0 bosolemaines, byueOkrimi Aa ESENGG of & Marriage 
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Registrar, one of the parties to such marriage shall give notice in Writing, in 
the form contained in the First Scheduic hereto annexcd, or to the like effect 
to any Marriage Registrar of the district within which the parties have dwelt,’ 


or, if the parties dwell in different districts, shall give the like Notice toa 
Marriage Registrar of each district, 


and shall state therein the name and surname and the profession or condi- 
tion, of each of the parties intending marriage, the dwelling place of each of 
them, the time during which each has dwelt therein, and the place at which the 
marriage is to be solemnized : 


Provided that, if either party has dwelt in the place stated in the notice 
for more than one month, it may be stated therein that he or she has dwelt 
there one month and upwards. 


39. Publication of notice.—Every Marriage Registrar shall, on receiv- 
ing any such notice, cause a copy thereof to be affixed in some conspicuous 
place in his office. 


_ When one of the parties intending marriage is a minor, every Marriage 
Registrar shall, within twenty-four hours after the receipt by him of the notice 
of such marriage, send, by post or otherwise, a copy of such notice to each ol 
the other Marriage Registrars (ifany in the same district, who shall likewise 
affix the copy in some conspicuous place in his own office. 


40. Notice to be filed and copy entered in Marriage-Notice-Book, - The 


Marriage Registrar shall file all such notices and keep them with the records 
of his office, 


and shall also forthwith enter a true copy of all such notices in a book 


to be furnished to him for that purpose by t t ‘nment, and to 
called the “Marriage-Notice-Book” pose by the State Governm 


and the Marriage-Notice-Book shall be open at all reasonable times, | 


without fee, to all persons desirous of inspecting the same. 


Al, Certificate of notice given and oath made, - If the party by whom | 
the notice was given requests the Marriage Registrar to issue the certificat? | 


next hereinafter mentioned, and if one of the parties intending marriage 
made oath as hereinafter required, the Marriage Registrar shall issue under 


his hand a certificate of such notice having been given and of such oath haviog 
been made: 


Proviso —Provided — 


that no lawful impediment be Shown to his satisfaction why such certifi | 


cate should not issue ; 


that the issue of such certificate has not been forbidden, in manner her® 


inafter mentioned, by any person authorised in that behalf by this Act; 


that four days after the receipt of the notice have expired ; and furthers | 
ding | 


that where, by such oath, it appears that one of the parties inter, 


marriage is a minor, fourteen days after the entry of such notice have expired’) 


in 
issue 


AZ, Oath before iss i Sead tioned | 
Section 41 shalih BS es fake Bhssareertificate mentor gho | 


y any Marriage Registrar, until one 0 


PS 


App. Vil]; INDIAN CHRISTIAN MARRIAGE ACT, 1872 405 


parties intending marriage appears personally before such Marriage Registrar, 
and makes oath — 


(a) that he or she believes that there is not any impediment of kindred 
or affinity, or other lawful hindrance, to the said marriage, and 


(b; that both the parties have, or (where they have dwelt in the 
districts of different Marriage Registrars) that the party making 
such oath has, had their, his or her usual place of abode within 
the district of such Marriage Registrar, 


and, where either or each of the parties is a minor, 


(c) that the consent or consents to such marriage required by law has 
or have been obtained thereto, or that there is no person resident 
in India authorised to give such consent, as the case may be. 


43. Petition to High Court to order certificate in less than fourteen 
days.— When one of the partics, intending marriage isa minor, and both such 


parties are at the time resident in any ofthe towns of Calcutta, Madras and 


Bombay, and are desirous of being marred in less than fourteen days after the 
ply by petition to a Judge of the 


entry of such notice as aforesaid, they may apply | 
High Court, for an order upon the Marriage Registrar to whom the notice of 
marriage has been given, directing him to issue his certificate before the 


expiration of the said fourteen days required by Section 41. 


Order on petition.—And on sufficient cause being shown, the said Judge 
may, in his discretion, make an order upon such Marriage Registrar, directing 
him to issue his certificate at any time to be mentioned in the said order before 
the expiration of the fourteen days so required. 


And the said Marriage Registrar, on receip 
his certificate in accordance therewith. 


44, Consent of father or guardian. --The provisions of Section 19 apply 
to every marriage under this Part, either of the parties to which is a minor. 


t of the said order, shall issue 


Protest against issue of certificate. And any person whose consent to 
such marriage would be required thercunder may enter a protest sgain a c 
issue of the Marriage Registrar’s certificate, by writing, at any time TE 
the issue of such certificate, the word “forbidden opposite to the entry o a e 
notice of such intended marriage in the Marriage-Notice paon andan a 
cribing thercto his or her name and place of a5 e n 5 is Hie son 


with respect to either of the parties, by reason of w 


authoriscd. E A 
tered, no certificate 

Effect of protest —When such protest has becn cn 5 

; i i sape Registrar has examined into the matter of the 

shall issue Bot at Man z uct the issue of the certificate 


test, and is satisfied that it ought not to o0bstri 
for the said marriage, OF until the protest be withdrawn by the person who 


entered it. 
45, Petition where person whose consent is necessary Is insane, or 


upjastly withholds consent. If any person W.:0s¢ consent is necessary to any 
marriage under this part is of unsound mind, 
ot if any such person ‘other than the father) without just cause withholds 


his consent to the marriage, 


—5 
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the parties intending marriage may apply by petition, where the perso 
whose consent is necessary is resident within Mny ot the towns cf Calcutta, 
Madras and Bombay, to a Judge of the High Court, or if he is not resident 
within any of the said towns, then to the District Judge. 


Procedure on petition.—And the said Judge of the High Cour 
District Judge, as the case may be, may examine the allegations ofthe pe 
in a summary way ; 


b 0r 
tition 

and, if upon examination such marriage appears proper, such Jy 
the High Court or District Judge, as the case may be, shall decl 
marriage to be a proper marriage ; 


dge of 
are the 


Such declaration shall be as effectual as if the person whose consent was 
needed had consented to the marriage ; 


and, if he has forbidden the issue ofthe Marriage Registrar’s Certificate, 
such certificate shall be issued and the like Proceedings may be had under this 


Pa t in relation to the Marriage as if the issue of such Certificate had not been 
forbidden. 


46. Petition when Marriage Registrar refuses certificate, — Whenever 
a Marriage Registrar refuses to Issue a Certificate under this Part, either of the 
parties intending marriage may apply by peiition, where the district of such 
Registrar is within any of the towns of Calcutta, Madras and Bombay, toa 


Judge of the High Court, or if such district is not within any of the said towns, 
then to the District Judge. 


Procedure on petition.—The said Judge ofthe High Court, or District 


Judge, as the case may be, may examine the allegations of the petition ina 
summary way, and shall decide thereon, 


The decision of such Judge of the High Court or District Judge, as the 
case may be, shall be final, and the Marriage Registrar to whom the applica- 


tion for the issue of a Certificate was originally made shall proceed in accord- 
ance threwith. 


47. Petition when Marriage Registrar in India s certificate. 
—Rep. by the A. O. 1950, F ape 

48. Petition when Registrar doubts a 
Whenever a Marriage Registrar, acting under 


is not satisfied that the Person forbidding the issue of the certificate is authori- 
sed by law so tò do, the said Marriage R 


GK oor ia eed Sa egist hall apply by petition, 
mere his ghee rhin any of the towns of Caiet Madras and Bombay 
o a Judge of the High Court, or if such distri aes of the sa 
towns, then to the District Judge. rict be not within any 


uthority of person forbidding. 
the provisions of Section 4% 


Procedure on petition —The Said petition shall circumstances 
of the case, and pray for the order andl shall state all the 


directi cerning the 
same, ection of the Court con 


and the said Judge of the High C istri ase may. 
be, shall examine into the alle ons of the eae District adap les ticle i 


ations of the petit; ; stances o! 
the case, £ Petition and the circum 


and if, upon such examination, ita bidding 
issue of su-h certificate is not a r appears that the person for 


CC-0. Jangamwadi 


thé 


| chyitawy s64wuo, such Judge of e : ; . 
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High Court or District Judge, as the case may be, shall declare that the person 
forbidding the issue of such certificate is not authorised as aforesaid, 


and thereupon such certificate shall be issued, and the like proceedings 
may be had in relation to such marriage as if the issue had not been forbidden. 


49. Liability for frivolous protest against issue of certificate. Every 
person entering 4 protest „with the Marriage Registrar, under this Part, 
against the issuc of any certificate, on ground which such Mariage Registrar, 
under Sxction 44, or a Judge of the High Court or the District Judge, under 
Section 45 or 46, declares to be frivolous and such as ought not to obstruct 
the issue of the certificate, shall be liable for the cysts of all proceedings in 
relation thereto and for damages to be recovered by suit by ths person 
against whosc marriage such protest was entered. 

50. Form of certificate. — The certificate to be issued by the Marriage 
Registrars under the pro visions of Section 41 shall bein the form contained 
in the Second Schedule to this Act annexed or to the like effect, 

and the State Government shall furnish to every Marriage Registrar a 
sufficient number of forms of certificate. 

&1. Solemnization of marriage after issue of certificate. After the 
issue of the certificate of the Marriage Registrar; 

or, where notice is required to be given under this Act to the Marriage 
Registrars for different districts, after the issue of the certificates of the 
Marriage Registrars for such districls, 
ifthere be no lawful impediment to the marriage of the 
parties described in such certificate or certificates, be solemnized between 
them, according to such form and ceremony as they think fit to ado t. 
marriage shall be solemnized in the presence of some 


(to whom shall be delivered such certificate or 
or more credible witnesses besides the 


marriage may, 


But every such 
Marriage Registrar | 
certificates as aforesaid), and of two 
Marriage Registrar. 

And in some part of the cer 
follows, or to the like effect :— 

ds solemnly declare that I know not of any lawful impediment 
: ory I, AB. may not be joined in matrimony to C.D. 
he parties shall say to the other as follows or to the like 


emony each of the parties shall declare as 


And each of t 


effect :— 
s sons here present to witness that I, A.B., do take 
: eal eee t0 be my lawful wedded wife (or husband’.” 

52. When marriage not had within two mnths after notice, new 
notice required, -Whenever a marrage ıs not solemnized within two 
months after the copy of the notice has been entered by the Marriage 
Registrar, as required by Section 40, the notice and the certificate, if any, 
issued thereupon, and all other proceedings thereupon, shall be void ; 


and no person shall proceed to solemnize the marriage, nor shall any 
Marriage Registrar enter the same, until new notice has been given, and 
entry made, and certificate thereof given, at the time and in the manner 
aforesaid, CC-0. Jangamwadi Math Collection. Digitized by eGangotri 
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53. Marriage Registrar may ask for particulars to be registered — 
Marriage Registrar before whom any marriage is solemnized Under this i 
may ask of the persons to be married the several particulars required to be 
registered touching such marriage. 


54, Registration of marriages solemnized under Part V. After the 
solemnization of any marriage under this Part, the Marriage Registrar Present 
at such solemnization shall forthwith Register the marriage in duplicate: 
that is to say, in a marriage-register-bock, according to the form of the 
Fourth Schedule hereto annexed, and also in a certificate attached to the 
marriage-register-book as a counterfoil. 


The entry of such marriage in both the certificate and the marriage: 
register-book shall be signed by the person by or before whom the Marriage 


and also by the parties married, and attested by two credible witnesses other 
than the Marriage Registrar and person solemnizing the marriage. 


Every such entry shall be made in order from the beginning to the end 
of the book, and the number of the certificate shall correspond with that of 
the entry in the matriage-register-book, 


SS. Certificates to be sent monthly to - Registrar-General,—The 
Marriage Registrar shall forthwith separate the certificate fromthe marriage- 
Tegister-book and send it, at the end of every month, to the Registrar- 
General of Births, Deaths and Marriages, 


Custody of register-book. -- The Marriage Registrar shall keep safely 
the said register-book until it is filled, and shall then send it to the Registrar- 
Sioa Births, Deaths and Marriages, to be kept by him with the records 
of his office. 


56. Officers to whom Registrars in Indian States shall send certifi- 
Cates, - Rep. by the A.O. 1950. 


understands the English language, and, if he dyes not, the Marriage Registrar 
shall translate, or cause to be translated, such notice or certificate, or both of 
them, as the case may de, to such Indian Christian into a language which 
he understands 5 


. Or the Marriage Registrar shall otherwise ascertain whether the Indian 
aes is cognisant of the purport and effect of the said notice an 
Certificate. 


58, Indian Christians to be .made to understand declarations.-- When 
any Indian Christian is marricd under the Provisions of this Part, the person 
solemnizing the marriage shall ascertain whether such Indian Christian under- 
stands the English language, and, ifhe does not, the person solemnizing t 


translated, to such Indian Christian, into a language which he understands; 


the Ke laratona made at such marriage in accordance with the provisions © 
is Act. 


i 59, Registration of marriages between Indi tians.—The regis“ oE 
tration of marriages betwgom iiith keita under ie Carrann] bo mado | 
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in conformity with the rules laid down in Scction 37 (so far as they are 
applicable), and not otherwise. 


PART VI 
Marriage of Indian Christians 


60, On what conditions marrriages of Indian Christians may be 
certified.—Every marriage between Indian Christians applying for a certi- 
ficaie, shall, without the preliminary notice required under Part Ill, be 
guun under this Part, if the following conditions be fulfilled, and not 

“ otherwise :—- 


(1) the age of the man intending to be married shall not be under 
twenty-one years and the age of the woman intending to be 
married shall not be under eighteen years ; 


(2) neither of the persons intending to be married shall have a wife 
or husband still living ; 


(3) in the presence of a person licensed under Section 9, and of at 
least two credible witnesses other than such person, each of the 


paities shall say to the other— 


“I call upon these persons here present to witness that I, A.B., in 
the presence of Almighty God, and in the name of our Lord 
Jesus Christ, do take thee, C. D., to be my lawful wedded 
wife or husband”, or words to the like effect : 


61. Grant of certificate. - When, in respect to any marriage solemnized 
under this Part, the conditions prescribed in Section 60 have been fulfilled, 
the person licensed as aforesaid, in whose presence the said declaration has 
been made, shali, ou the application of either of the parties to such marriage, 
and, on the payment of 2 fee of four annas, grant a certificate of the 


marriage. 


i i i ll be 

The certificate shall be signed by such licensed person, and sha 
received in any suit touching the validity ofsuch marriage as conclusive proof 
of its having been performed. 
* * * * 
and deposit of extract therefrom with 
licensed under Section > Shall keep i 
i in the vernacular language in ordinary usein the district or State 
Pugne tne marriage was solemaized, and in such form as the State Govern- 
ment by which he was it-ensed may from time to time „prescribe, a register- 
lemuized under this Part in his presence, and shall 


all marriages SO i § 
eae alee of the Registrar-Gencral of Births, Deaths aod Marriages 
for the te:ritories under the administration of the sail State Government, 
in such form and at such intervals as that Government may prescribe, true 


and duly authenticated extract from his register-book of all entries made 
therein since the last of those intervals. 


62. Keeping of register-book 
Registrar-Genaral.—( 1) Every person 


* * * * 
63. Searches sin register-book aad copies of entries, —Hvery person 
licensed under dhis JARE ad MeN Certificate of marca oe and keeping a 
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marriage-register-book under Section 62, Shall, at all reasonable times, allow 
search to be made in such book, and Shall, on payment of the Proper fee 
give a copy, certified under his hand, of any entry therein. 2 


64. Books in which marriages of Indian Christian uude 
Part III are registered, —The provisions of Sections 62 and 63, as to the form 
of the register-book, depositing extracts therefrom, allowing searchest hereof, 
and giving copies of the entries therein, shal l, mutatis mutandis, apply to the 
books kept under Section 37. 


r Part Ior 


65. Part VI not to apply to Roman Catholics, Saving of certain 
marriages.—This Part of this Act, except so much of Sections 62 and 62 as 
are referred to in Section 64, shall not apply to marriages between Roman 
Catholics. But nothing herein contained shall invalidate any marriage 
celebrated between Roman Catholics under the Provisions of Part V of Act 
No. 25 of 1864, previous to the twenty-third day of February, 1865. 


PART VII 
Penalties 
66. Fale oath, declaration, noiice or certifi 


marriage.— Whoever, for the purpose of 
marriage, intentionally,— 


cate for procuring 
procuring a marriage or licence of 


(a) where an oath or declaration is required by this Act, or by any 
rule or custom of a Church according to the rites and ceremonies 
of which a marriage js intended to be Solemnized, such Church 


being the Church ‘of England or of Scotland or of Rome, makes 
a false oath of declaration or, 


(b) where a notice or Certificate is required by this Act, signs a false 
notice or certificate, 


shall be deemed to have committed the offence punishable under Section 193 

of the Indian Penal Code with imprisonment of either description for a term 

hich may extend to three years and, at the discretion of the Court, with 
ne. 


ason to be true, shall b ilty of the 
offence described in Section 205 of the Indian Peral EEA 


k $ $ 


and shall also be fisio ine. Math Collection. Digitized by eGangotri 
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69. Solemnizing marriage out of proper time, or without wit — 
Whoever knowingly aud wilfully solemnizes a marriage between Tag 
or both of whom Is or are a Christian or Christians, at any time other than 
between the hours of six in the morning and seven in the evening, or in the 
absence of at least two credible witnesses other than the person solemnizing 
the marriage, shall be punished with imprisonment for a term which may 
extend to three years, and shall also be liable to fine. 


Saving of marriages svlemnized under special licence.—Lhis section 
does not apply to marriages solemnized under special licences granted by the 
Anglican Bishop of the Diocese or by his Commisary, nor to marriages 
performed between the hours of seven in the evening and six in the morning 
by a Clergyman of the Church of Rome, when he has received the general or 


special licence in that behalf mentioned in Section 10. 


Nor does this section apply to marriages solemnized by a Clergyman of 
the Church of Scotland according to the rules, rites, ceremonies and customs 
of the Church of Scotland. 


70.‘ Solemnuizing, without notice or within fourteen days after notice, 
marriage with minor.—Any Minister of Religion licensed to solemnize 
marriages under this Act, who, without a notice in writing, OT, when one of 
the partics to the marriage is a minor and the required consent of the parents 
Or guardians to such marriage has not been obtained, within fourteen days 
after the receipt by him of notice of such marriage, knowingly and wilfully 
solemnizes a mirriage under Part III, shall be punished with imprisonment 
for a term which may extend to three years, and shall also be liable to fine. 


71. issuing certificate, or marrying, without publication of notice.—A 
Marriage Registrar under this Act, who commits any of the following 
offences ! -~ ; ` 

(1) knowingly and wilfully issues any certificate for marriage, or 
solemnizes any marriage, without publishing the notice of such 
marriage as directed by this Act ; 

(2) Marrying after expiry of notice, —after the expiration of two 


months after the copy of the n-tice has been entered as required 
by Section 40 in respect of any marriage, solemnizes such 


marriage ; 
(3) Solemnizing marriage with minor within 


competent Court authorizing him to 
f the parties isa minor, before 


ice to the Senior Marriage Registrar of 


dis‘rict than one, 
Registrar ; 

(4) Issuing certificate against authorised prohibition—issues any 
certificate the issue of which has been prohibited, as in this Act 
provided, by any person authorized to prohibit the issue thereof, 


shall be punished with imprisonment for a term which may extend to five 
years, and shal}. algo be liable to fine 


(J 
. Jangamwadi Math Collection. Digitized by eGangotri 
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72. Issuing certificate after expiry of iotice, or, in case of ming, 
within fourteen days after notice, or agaiast authorized prohibition, — Apy 
Marriage Registrar knowingly and wilfully issuing any certificate for marria 
after the expiration of two months after the notice has been entered by him 
as aforesaid, 2 


or knowingly and wilfully issuing, without the order of a competent 
Court authorizing him so to do, any certiticate for marriage, where one of the 
parties intending marriage isa minor, before the expiration of fourteen days 
after the entry of such notice, or any certificate the issue of which has been 
forbidden as aforesaid by any person authorized in this behalf, 


shall be deemed to have committed an offence under Section 166 of the 
Indian Penal Code (45 of 1860). 


73. Persons authorized to solemnize marriage (cther than Clergy of 
Churches of England, Scotland or Rome).— Whoever, being authorized under 
this Act to solemuize a marriage, 


and not being a Clergyman ofthe Church of England solemnizinga 
marriage after due publication of banns, or under a licence from the Anglican 
Bishop of the Diocese or a Surrogate duly authorized in that behalf, 


„OT, not being a Clergyman of the Church of Scotland, solemnizinga 
marriage according to the rules, rites, ceremonies and customs of that church, 


„Or, not being a Clergyman of the Church of Rome, solemnizing a 
marriage according to the rites, rules, ceremonies and customs of that 
church, 


Issuing certificate, or marrying, without publishiag notice or after expiry 
of certificate.—knowingly and wilfully issues any certificate fur marriage 
under this Act, or solemnizes any marriage between such persons as aforesaid, 
without publishing, or causing to be affixed, the notice of such marriage as 
directed in Part III of this Act, or after the expiration of two months after 
the certificate has been issued by him ; 


Issuing certificate for, or solemnizing marriage with minor, within four 


teen days after notice. —or knowingly aud wilfully issues any certificate for 
marriage, or solemnizes a marriage h 


persons intending marriage is a minor, 
after the receipt of notice of such marriage, or without sending, by the post of 
otherwise, a copy of such notice to the Marriage Registrar, or, if there be moré 


Marriage Registrars than one to the Seni à ‘sirar of thè 
district ; 7 or Marriage Regisir 


Issuing certificate authozizedly forbidden,— or knowingly and wilfully 


issues any certificate the issue of which orbi this Act, 
by any person authorized to forbid the aie 3 argu forbidden, wedel 


74. Unlicensed person granting certifice i i d. 
d | at license 
Whoever, not being licensed to grant a certificate of meine ie Pat Vy $ 
-218 LAC l hereby to make it appear t 
he is so licensed, shal] KPan ishedowitinini mae nee OGi a hich mY | 
extend to fiye yoke Hn) ail also be liable ie fie Seale 
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whoever; being licensed to grant certificates of n i i 
of this Act, without just cause refuses, or wilfully at ae pn y 
form any, of the duties imposed upon, him by that Part shall be punished with 
fine which may extend to one hundred rupecs. w 

75, Destroying or falsifying register-books.—Whoe i 
another, wilfully destroys or injures any register-book wk eE 
Ks kahi thereof, or any part thereof, or any authenticated extract there- 

Ld 

or falsely makes or counterfeits any part of su i - 

terfoil certificates, ; y part of such register-book or coun 

_. or wilfully inserts any false entry in any such regi ter-book i 
certificaté or authenticated extract, - Ez oricounterfoil 
shali be punished with imprisonment for a term which may éxténd to seven 
years, and shall also be liable to fine. 

76, Limitation of prosecutions under Act.~The prosecution for evéry 
offence punishable under this Act shall be commenced within two years after 
the offence is committed. 

PART Vill 
Miscellaneous 

77, ‘What matters néed Hot be proved in respect of imarrihge iü accord- 
ance with Act.—Whenever any marriage has been Soleminized in accordance 
with the provisions of Sections 4 and 5, it shall not be void merely on account 
of any irregularity in respect of any of the following matters, namely :— 

(1) any statement made in regard to the dwelling of the persons 
married, or to the consent of any person whose consent to such 
marriage is required by law ; 

(2) the notice of the marriage ; 

(3) the éertificate or translation thereof ; 

(4) the time and place at which marriage bas béen solemnized ; 

(5) the registration of the marriage. 

78. Corrections Or errors.—Hvery person & 
registering any marriage; Who discovers any error | 
any such entry, may within one month next after t 
in the presence of the persons 
thé preséiice, of tivo other credibl 
marsii, without atiy alteration of the original entry». 
marpinal entry; and add thereto the date of such correction, and Such person 
shall make the like marginal entry in the certificate thereof. 

And every thtry idade under this section shall be attested by the 
witnesses in whose presence it was made. 

And, in cês such certificate has, been already sent to the Registrar: 

rriages, such person shall make and send in 


General of Births, Déaths and Mat 
like manner & Separate certificate of the original erroneous entry, and of the 


marginal correction thessin eden, Collection. Digitized by eGangotri 
MD—53 
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79. Searches and copies of entries.— Every person solemnizing a Marri. 
age under this Act, and hereby required to register the same, : 


and every Marriage Registrar - or Registrar-General of Births, Deaths 
and Marriages having the custody for the time being of any Tegister of marri. 
ages, or of any certificate, or duplicate, or copies of certificate, under this 
Act, é ; 


shall, on payment of the proper fees, at all reasonable times, allow 
searches to be made in such register, or for sush certificate, or duplicate or 
copies, and give a copy under his hand of any entry in the same. - 


80. Certified copy of entry in marriage register, etc.,'to be evidence, — 
Every certified copy, purporting to be signed by the person entrusted under 
this Act with the custody of any marriage-register or certificate, or duplicate, 
required to be kept or delivered under this Act, of any entry ofa marriage in 
such register or ofany such certificate or duplicate, shall be received evidence 
of the marriage purporting to be so entered, or of the facts purporting to be so 
certified therein, without further proof of such register or certificate, or dupli- 
Cate, or of any entry therein, respectively, or of such copy. 


81. Certificates of certain marriages to be sent to Central Government. 
The Registrar General of Births, Deaths and Marriages shall, at the end of 
every quarter in each year, select, frum the „certificates of marriages forwarded 
to him, during such quarter, the certificates. of the marriages of which the 
Government by whom he was appointed may. desire that evidence shall 


be transmitted to England, and shall send the same certificates, signed by him 
to the Central Government. =a 


82.: State Government to Prescribe fees,—Fees shall be chargeable 
under this Act for— 


receiving and publishing notices of marriages 5 : | 


issuing certificates for marriage by Marriage Registrars, and registering | 
marriages by the same ; ee | 
entering protests against, or Prohibitions of, the-issue of certificates | 

for marriage by the said Registrars 5 


searching register-books or Certificates, or duplicates, or copies thereof; 
Slving copies of entries in the same under Sections 63 and 79. 


“The State Government shall fix the amount ‘of such fees respec 
tively, and may frum time to time vary or remit them either 
generally or in special cases, as to it may seem fit. | 


83. Power to make rules.—The State Government may make rules ia 
segard to the disposal of the fees mentioned. in Section A the supply of 


Tegister-books, and the preparation issi marriages 
solemnized under this Aot.. and: submission of returns of 


K o rets to prescribe fees and rules for. Indian States. —Rep. by the 


85. Power to declare who shall be District J d The State Gover? 
ment may, by notification in the Official: a I, if, 807 
place to which this Act applies, be daCi Gazette, declare. who shall, if 


i a to, istrict; ‘udge. 
= di Math camed | 9 he the, District: 
by EA o. ovara kih Tatietions exercisable’ ‘as regards Indiau States, — RE 


App. VIII] INDIAN CHRISTIAN MARRIAGE ACT, 1872 419 


87. Saving of Consular marriages.—Nothing in this Act applies to any 
marriage performed by any Minister, Consul or Consular Agent between 
subjects of the. State which he represents and according to the laws of such 


State. 


88. Non-validation of marriages within prohibited degrees.— Nothing 
in this Act shall be deemed to validate any marriage which he personal law 
applicable to either of the parties forbids him or her to enter into. 


SCHEDULE I 
(See Sections 12 and 38) 
NOTICE OF MARRIAGE ` 
To . ` a Minister (or Registrar) of 


I hereby give you notice that a marriage is intended to be had, within 
three calendar months from the date hereof, between me and the other party 
herein named and described (that is to say) ‘— 


Martha Green James Smith Names 
Spinster Widower Condition 
ie agan ging ani Qube ~ Carpenter -Rank or profession 
Minor | . of full age Age 
- .. 20, Hastings Street 16, Clive Street Dwelling place 
More than a month : 23 days Length of residence 
Free Church’of Scotland Church, Calcutta ©  Ghurch, chapel or 
place of worship in 


which the marriage 
is to be solemnized. 


istrict in whch the 
other party resides 


when the parties 
dwell in different 


districts. 
Witness my hand, this © day of seventy-two. 


(Signed) JAMES SMITH 


he italics in the Schedule are to be filled up, as the case may be, and 
the blank division thereof is only to be filled up when one of the parties lives 


in another district). 
SCHEDULE Il 
(See Sections 24 and 50) 
| CERTIFICATE OF RECEIPT OF NOTICE 


J Tawa do hereby certify that, on the... coves AY Of. asare notice wee 
duly sneer cd in’ my Marriage Notice Book of the marriage intended betwen 
; the parties therein named and described, delivered nader the hand Of sec erevorore 
` one of the parties Qhatdeto-sayhircolecton. Digitized by eGangotrj 
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Martha Green James Smith Names 


Spinster ` Widower ` Condition 
— 
see san ceesesose Carpenter Rank or profession 


Minor Of full age Age 
20, Hastings Street 


16, Clive Street Dwelling place 


- = aad > ee) 
More than a month 23 days Length of residence 
Free Church of Scotland Church, Calcutta Church, chapel or 


place of worship in 
which the marriage 


is to be solemnized 


Se aa) sa Pos tim Bad 


Se né 


and that the declaration, or oath required by Section 17 or 41 of the Indian 


Christian Marriage Act, 1872 (15 of 1872), has been duly made by the said 
(James Smith). ~ Š Rie ates j 


Date of notice ẹntered The issue of this certificate has not 
Date of certificate given been prohibited by any person autho- 
rized to forbid the issue thereof. 
Witness my hand, this j day of seventy-two. 
(Signed) 


This certificate will be id, ont Rs nized on of 
before the . day of void, unless the marriage is solem 


(he italics in the Schedule are to be filled up, as the case may be, and 
the blank division thereof is only to be filled : ties lives in 
another district.) y e üllea up when one of the par 

SCHEDULE III 
(See Sections 28 and 31) 


FORM OF REGISTER OF MARRIAGES 


Quarterly Returns 
o ` 
Marriages 
for 
The Archdeaconry of t “Madras 
Bombay, 


do hereby certify that Jéhovransi diced Green fined byveGangarrl t ri inals and 4 
Official Quarterly Returns of Marriage TELL a OE the, ore E 
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App. VII] 
Calcutta, as made and transmitted to me for 
of Madras, the quarter commencing 4 
Bombay, 
the day of ending the 
day of in the year of Our Lord 
(Signature of Registrar) 
Calcutta, 
Registrar of the Archdeaconry of Madras, 
Bombay, 
Allahabad, 
MARRIAGES solemnized at Barrackpore, 
É Bareilly 


Calcutta, ctc., etc. 


| 
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: APPENDIX IX 
THE MARRIAGES VALIDATION ACT, 18922 
(Act No. 2 of 1892) 
[29th January, 1899) 


An Act to validate certain marriages solemnized under Part VI 
of the Indian Christian Marriage Act, 1872 


Whereas provision is made in Part VI of the Indian Christian Marriage 
Act; 1372 (15 of 1372), for the solemnization of marriages between persons of 
whom both are “(Indian Christians), but net of Marriages between persons of 
whom one only is “(an Indian Christian) : me 
; And whereag persons licensed under Section 9 of the said Act haye in 
diverse parts of ‘(India), through ignorance of the law, permitted marriages 
to be solemnized in their presence under the said Part between Persons of 
whom. one ‘is “(an Indian Christian) and the other is not *(an Indian 
Christian) ¢ feet 
And whereas it is expedient that such marriages, having been solemnized 
in good faith, Should be validated ; 
It is heréby enacted as follows :—~ 
1: Commencement.—Rep. by the Repealing and Amending Act, 1914 
(10 of 1914), Section 3 and Schedule II. 
2. Dtfinition.—In this Act the expression °‘‘(Indian Christian)” has the 
same meaning as in the Indian Christian Marriage Act, 18/2 (15 of 1872). 
.__, 3. Validatidn of irregular marriages. All marriages which have 
already been solemnized under Part VI of the Indian Christian Marriages 
Act, 1872 (15 of 1872), between persons of whom one only was? (an Indian 
Christian), shall be as good and valid in law as if such marriages bad been 
solemnized between persons of whom both were? (Indian Christians) : F 
Provided that nothing in this section shall apply to any marriage which 
has been judicially declared to be null and void, or to any case wa 
either of the parties has, since the solemnization of such marriage and prio 
to the conimencemént of this Act, contracted a valid marriage. = f 
3 34 Validation of records of irregular marriages, = Certificates $ 
marriages which are declared bythe last foregoing section to be good 
valid in law, and register-books, and certified copies of true and duly pete 
Heated extracts therefrom, deposited in compliance with the law for the = m 
being in force, in so far as the register-books and extracts relate to ai 
marriages as aforesaid, shall be received as evidence of such ER deel mg 
such marriages had been solemnized between persons of whom both 
“(Indian Christians). 
Ny 


1. Short title given by the Indian Short Titles Act, 1897 (14 of 1897). 


This Act has been declared to be in force in the Sonthal Parganas 
by the Sonthal Parganas Settlement Regulation (3 of 1872). 
2. Subs. by the A. O. 1950, for ‘Native Christians”. 
‘3. Subs., Ibid., for “a Native Christian”. 
-4. Subs., Ibid., for “the Provinces”. za i 
15. Subs., TbigS PoF ONANI GAANA Distized by eGangoti 
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5, Application of Act to marriages under ActS of 1865. - References 
in this Act to the Indian Christian Marriage Act, 1872 (15 of 1872), shall, so 
far as may be requisite, be construed as applying also to the corresponding 
portions of the “[Indian Marriage Act, 1865 (5 of 1865). 


6. Penalty for solemnizing irregular marriages. - If any person licensed 
under Section 9 of the said Act to grant certificate of marriage between 
#[Indian Christians] shall at any time after the commencement of this Act 
solemnize or affect to solemnize any marriage under Part VI of the said Act 
or grant any such certificate as therein mentioned, knowing that one of the 
parties to such marriage or affected marriage was at the date of such solem- 
nization not a Christian, he shall be liable to have his license cancelled, and 
in addition tItcreto he shall be deemed to h-ve been guilty of an offence 
prohibited by Section 73 of the said Act, and shall be punishable accordingly. 


1. Rep. by the Indian Christian Marriage Act, 1872 (15 of 1872). 
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APPENDIX X 
THE FOREIGN MARRIAGE ACT, 1969: 
(No. 33 of 1969) 
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Sections 
CHAPTER I 
Preliminary 
1.- Short title. 
2. Definitions. 
3. Marriage Officers, 
CHAPTER I 


Solemnization of Foreign Marriages 


4. Conditions relating to solemnization of foreign marriages, 
5. Notice of intended marriage, 
6. Marriage Notice Book. 
7 Publication of notice. 
8. Objection to marriage, 
9. Solemnization of marriage where no objection made. 
10. Procedure on receipt of objection. 
11. Marriage not to be in Contravention of local laws. 
12. Declaration by parties and witnesses, 
13. Place and form of solemnization. ` š 
14. Certificate of marriage. 
15. Validity of foreign marriages in India, 
16. New notice when marriage not solemnized wit hin six months. 


CHAPTER III 
Regi tration of Foreign Marriages solemnized under other laws 
17. Registration of foreign marriages, 
CHAPTER IV 
Matrimonial relief in respect of foreign marriages | 
18. Matrimonial reliefs to be under Special Marriage Act, 1954. 


1. Published in Gazette of India, Extra., Part IM, Section 1, dated 
31, 1969, B83 Qngamwadi Math Collection. Digitized by eGangotri = 
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CHAPTER V 


Penalties 


19. Punishment for bigamy. 


20. Punishment for contravention of certain other conditions for 
marriage. ; 

21. Puaishment for false declaration. 

22. Punishment for wrongful action of Marriage Officer. 


CHAPTER VI 
Miscellaneous 


23. Recognition of marriages solemnized under law of other countries. 

24. Certification of documents of marriages solemnized in accordance 
with local law in a foreign country. 

25. Certified copy of entries to be evidence. 

26. Correction of errors. 

27. Act not to affect validity of marriages outside it. 

28. Power to make rules. 

29, Amendment of Act 43 of 1954. 

30. Repeal. 


THE SCHEDULES. 


An Act to make provision relating to marriage 


s of citizens of India 
outside India N 


Be it enacted by Parliament in the Twentieth Year of the Republic of 


India as follows : 
CHAPTER I 


Preliminary 


1. Short title. —This Act may be called the Foreign Marriage Act, 1969. 
2, Definitions.--In this Act, unless the context otherwise requires,— 


(a) “degree of prohibited relationship" shall have the same meaning 


as in the Special Marriage Act, 1954 (43 of 1954); = Seas 
(b) “district”, in relation to & Marriage Officer, means pone a 
which the duties of his office are to be discharged ; meee 
(c) “foreignicountry” means a country or, place „outside India, ane 
includes a ship which is for the time ¿being in the territorial Waters ; 
of such a country or place ; f a ioe 
(d) “Marriage Officer? means a person appointed under Section aon 
be a Marriage Officer ; oc DI As 


(e) “official house” in relation to a Marriage Officer, means— 


CG). tirerofhotan es presidene AgI Ti sale 
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(ii) the office in which the business of the officer is transacted . 


(iii) a prescribed place ; and 
(£) “prescribed” means prescribed by rules made under this Act, 


3. Marriage Officers. ~ For the purposes of this Act, the Ceniral 
Government may, by notification in the Official Gazette, appoint such of it 
diplomatic or consular officers as it may think fit to be Marriage Officers Dr 
any foreign country. 


Explanation,—In this section, “diplomatic officer” means an am 
envoy, minister, high commissioner, commissioner charge d” affair 
diplomatic repres ntative or a counsellor or secretary of an embass 
or high commission, 


bassador, 
S OF Other 
Y, legaticn 


CHAPTER IT 
Solemnization of Foreign Marriages 


4. Conditions relating to Solemnization of forei i 

€ n marriages, — 
marriage between parties one of whom at least is a oltizen of India saé 
solemnized under this Act by or before a Marriage Officer in a foreign couniry 
if, at the time of the marriage, the following Conditions are fulfilled, namely ; 


(a) neither Party has a spouse living, 
(b) neither Party is an idiot or a lunatic, 


(c) the bridegroom hag completed the age of 
| twenty- 
bride the age of eighteen years at the time of tie 


(d) the parties are not Within 


One years and the 
Marriage, and 


the degrees of Prohibited relationship : 


Custom governing at least one 


D r | them, i be 
solemnized, notwithstanding that they are Within the degrees areca 


5. Notice of intended marriage, — i is j 
solemnized under this Act, th paja ea lage akali na A OAS 


i anized 2 Ue parties to the marriage iv i eof 

in pang in the form specified in the First Schedule to the Meenas then of 

j saa n hick at least one of the parties to the marriage has resided for 

: Be 10d of not less than thirty days immediately preceding the date on which 
uch notice is given, and the notice shall state that the party has so resided. 


Look”, and such book shall be open for 
mes, without fee, by any person desirous 0 


7. Publication of notice.—Whe i ; is given to 
the Marriage Oficer, he shall cause it to be pce Under Section 5 is given 


(a) = a Own office, by affixing a Copy thereof to a conspicuous place; 


CC-0. Jangamwadi Math Collection. Digitized by eGangotri 


ie E NAGA 
kani, I AA 


App. X] FOREIGN MARRIAGE ACT, 1969 499 


(b) in India and in the country or countries in which the parties are 
ordinarily resident, in the prescribed manner. 


$. Objection to marriage.—(1) Any person may, before the expiration 
of thirty days from the date of publication of the notice'under Section 7, object 
to the marriage on the ground that it would contravene one or more of the 
conditions specified in Section 4. 


Explanation.—Where the publication ofthe notice by affixation under 
clause (a) of Section 7 and in the prescribed manner under clause (b) of that - 
section is on different dates, the period of thirty days shall, for the purposes 
of this sub-section, be computed from the later date. 


(2) Every such objection shall be in writing signed by the person making 
it or by any person duly authorised to sign on his behalf, and shall state the 
ground of objection ; and the Marriage Officer shall record the nature of the 
objection in his Marriage Notice Book. 


9, Sclemnization of marriage where no objection made -If no objection 
is made within the period specificd in Section 8 to an intended marriage, then, 
on the expiry of that period, the marriage may be solemnized. . 


10. Procedure on receipt of objeciion.—(1) If an objection is made 
under Section 8 to an intended marriage, the Marriage Officer shall not solem- 
nize the marriage until he has inquired into the matter of the objection in such 
manner as he thinks fit and is satisfied that it ought not to prevent the solem- 
nization of the marriage of the objection is withdrawn by the person making it. 


(2) Where a Marriage Officer after making any such inquiry entertains 
adoubt in respect of any objection, he shall transmit the record with such 
statement respecting the matter as he thinks fit t» the Central Government ; 
and the Central Government, after making such further inquiry into the 
matter and after obtaining such advice as it thinks fit, shall given its decision 
thereon in writing to the vlarriage Olficer, who shall act in conformity with the 
decision of the Central Government. 


11. Marriage not to be in contravention of local laws.—(1) The Marri- 
age Officer may, for reasons to be recorded in writing, refuse to solemnize a 
marriage under this Act if the intended marriage is prohibited by any law in 
force in the foreign country where it is to be solemnized. 


(2) The Marriage Officer may, for reasons to be recorded in writing, 
refuse to solemnize a marriage under this Act on the ground that in his opinion, 


the solemnization ofthe marriage would be inconsistent with international 
law or the comity of nations. 


3 ; : ‘ 
this ane a Marriage Officer refuses to solemnize a marriage under 


any party to the intended marriage may appeal to the Central 

ean in the prescribed manner Within a period of thirty days from 
the deci of such refusal ; and the Marriage Officer shall act in conformity with 

ision of the Central Government on such appeal. 

12. Declaration p s x ; nae 

; y parties and witnesses.—Before the marriage 1s 
solemnizeds the parties and three witnesses shall, in the presence of the 
arriage Officer, sign a declaration in the form specified in the Second Scho- 

dule, and the declarationasiver! Ha'eGalrersighed: oy rine Mamiage Officer. 
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13. Place and form ef solemnization. —(1) A marriage by or before 
Marriage Officer under this Act shall be solemnized at the Official house of the 


Marriage Officer with open doors between the prescribed hou 
of at least three witnesses. 


(2) The marriage may be solemnized in any form which 
choose to adopt : 


rs in the presence 


the parties may | 


Provided that it shall not be complete and binding on the parties unless | 


each party declares to other in the presence of the Marria 


ge Officer and the 


three witnesses and in any language understood by the partics, — 


“T, (A), to be may lawful wife (or husband)” ; 


Provided further that where the declaration referred to 
Proviso is made in any language which is not understood 
Officer or by any of the witnesses, either of the parties shall 


in the preceding 
by the Marriage | 
interpret or cause 


to be interpreted the declaration in a language which the Marriage Officer or, 


as the case may be, such witness understands. 


14, Certificate of marriage.—(1) Whenever a marria 


ge is solemnized | 


under this Act, the Marriage Officer shall enter a certificate thereof in the form 
Specified in the Third Schedule in a book to be kept by him for that purpose 
and to be called the Marriage Certificate Book, and such certificate shall be 


signed by the parties to the Marriage and the three witnesses. 


the fact that a marriage under this Act has been solemnized, and that all 


formalities respecting the residence of the Party concerned 
Marriage and the signatures of witnesses have been complied v 


previous to the 
vith. 


_, 15. Validity of foreign marriages in India. Subject to the other pro- 
visions contained in this Act, a marriage solemnized in the manner provided in 


this Act shall be good and valid in law. 


16. New notice when marriage not solemnized within six mouths.— 


Whenever a marriage is not solemnized within six months 


Central Government under Section ll, within three months from the date 3 
decision of the Central Government in such case or appeal, as the case M 


CHAPTER Il 


Registration of Foreign Marriages solemnized under other laws 


17, Registration of foreign marriages.—(1) Where== 


(a) a Marriage Officer is satisfied that a marriage has be 
Solemnized in a foreign country in accordance with the law 
country sen parties of whom one at least was a Cill 


India ; an = 
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(b) a party to the marriage informs the Marriage Officer in writing 
that he or she desires the marriage to be registered under this 
section, 


the Marriage Officer may, upon payment of the prescribed fee, register the 
marriage. 


(2) No marriage shall be registered under this section unless at the time 
of registration it satisfies the conditions mentioned in Section 4. 


(3) The Marriage Officer may, for reasons to be recorded in writing, 
refuset o register a marriage under this section on the ground: that in his 


opinion the marriage is inconsistent with international law or the comity of 
nations. 


(4) Where a Marriage Officer refuses to register a marriage under this 
section the party applying for registration may appeal to the Central Govern- 
ment in the prescribed manner within a period of thirty days from the date of 
such refusal; and the Mariiage Officer shall act in conformity with the 
decision of the Central Government on such appeal. 


(5) Registration of a marriage under this section shall be effected by the 
Marriage Officer entering a certificate of the marriage in the prescribed form 
and in the prescribed manner in the Marriage Certificaie Book, and such 


certificate shall be signed by the parties to the marriage and by three 
Witnesses 


(6) A marriage registered under this section shall, as from the date of 
registration, be deemed to have been solemnized under this Act. 


CHAPIER IV 
Matrimonial relief in respect of Foreign Marriages 


_ 18. Matrimonial reliefs to be under Special Marriage Act, 1954.—(1) 
Subject to the other provisions contained in this section, the provisions of 
Chapters IV, V, VI and VII of the Special Marriage Act, 1954 (43 of 1954), 
shall apply in relation to marriages solemnized under this Act and to any 
other marriage solemnized ina foreign country between parties of whom one 


at least is a citizen of India as they apply in relation to marriages solemnized 
under that Act. ; 


Explanation.—īn its application to the marriages referred to inp this 
sub-section, Section 24 of the Special Marriage Act, 1954 (43 of 1954), shall 
be subject to the following modifications, namely : — 


(i) the reference in sub-section (1) thereof clauses (8), (b), (c) and 
(d) of Section 4 of that Act shall be construed asa reference to 
penes (a), (b), (c) and (d) respectively of Section 4 of this Acts 


(ii) nothing contai i : i ly to any 
Paria ined in Section 24 aforesaid shall apply to an 


~ 


(a) which is not solemnized under this Act ; or 


(b) which is d 3 aka 
ee kakiki 
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Provided that the registration of any such marriage as js rek ; 

sub-clause (b) may be declared to be of no effect if the registration toi 

contravention of sub-section (2) of Section 17. am 


(2) Every Petition for relief under Chapter V or Cha 
Special Marriage*Act, 1954 (43 of 1954), as made applicable to the 


=” s m i | 
referred to in sub-section (1), shall be presented to the district Court aes | 


the local limits of whose ordinary civil jurisdiction— Within 


(a) the respondent is residing at the time of the Presentation of the 
petition ; or 


(b) the husband and wife last resided together ; or 


(c) the petitioner is residing at the time of the presentation of the 
petition provided that the respondent is at -that time residing 
outside India. 


Explanation.—In this section “district Court” has the same meaning as 
in the Special Marriage Act, 1954 (43 of 1954). 


(3) Nothing contained in this section shall authorise any Court-—~ 
(a) to make any decree of dissolution of marriage, except where— 


(i) the Parties to the marriage are domiciled in India at the 
time of the presentation of the petition ; or 


(b) fo) male any decree annulling a vyoidable marriage, except 
where— 


(i) the parties to the Marriage are domiciled in India at the 
time of the presentation of the petition 3 or 


(ii) the marriage was .Solemnized under this Act and the petis 
toner, being the wife, has been ordinarily resident in India 


for a Period Of three years Immediately preceding the 
Presentation of the petition s 


(c) to make any decree of nullity of marrja e i ie 
in ect of a vol 
marriage, except where ~- 3 ae 
(i) either of the parties to the marriage is domiciled in India & 
the time of the Presentation of the Petition, or 


(ii) the marriage was solemnized under this Act and the petition¢! 


Is residing in India at the time of the prescntation of the 
petition ; 


(d) to grant any other relief under Chapter V hapter VI of the 
Special Marriage Act, 1954 (43 oH 1654 ee where the 
Petitioner is residing jn India at the time of the presentation 


the petition, 


(4) Nothing contained in sub-sectin (1) shal j = 

t - all Court 
grant any relief under this Act in relation Aa amah A a country 
Bot solemnized under-citjarifrtheri went BT Pele “in respect of such marriage: 


pter VI ofthe | 
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[whether on any of the grounds specified in the Special Marriage Act, 1954 
(43 of 1954), or otherwise] is provided for under any other law for the time 
being in force. 


CHAPTER V 
Penalties 


19, Punishment for bigamy.—(1) Any person whose marriage is solem- ~ 
nized or deemed to have been solemnized under this Act and who, during the 
subsistence of his marriage, contracts any other marriage in India shall be 
subject to the penalties provided in Section 494 and Section 495 of the Indian 
Penal Code (45 of 1860), and the marriage so contracted shall be void. 


(2) The provisions of sub-section (1) apply also to any such offence 
committed by any citizen of India without and beyond India. 


20. Punishment for contravention of certain other conditions for 
marriage.— Any citizen of India who procures a marriage of himself or herself 
to be solemnized under this Act in contravention of the condition specified 
in clause (c) or clause (d) of Section 4 shall be punishable— 


(a) in the case of a contravention of the condition specified in clause (c) 
of Section 4, with simple imprisonment which may extend to 
fifteen days or with fine which may extend to one thousand rupees; 
or with both ; and 


(b) in the case of a contravention of the condition specified in clause 
(d) of Section 4, with simple imprisonment which may extend to 
one month, or with fine which may extend to one thousand 
rupees, or with both. 


21. Panishment for false declaration.—If any citizen of India for the 
purpose of procuring a marriage, intentionally— 


(a) where a declaration is required by this Act, makes a false 
declaration ; or 


(b) where a notice or certificate is required by this Act, signs a false 
notice or certificate ; 


he shall be punishable with imprisonment for a term which may extend to 
three years and shall also be liable to fine. 


22, Punishment for wrongful action of Marriage Officer.—Any 
Marriage Officer who knowingly and wilfully solemnizes a marriage under 
this Act in contravention of any of the provisions of this Act shall be punisk- 
able with simple imprisonment which may extend to one year, or with fine 
which may extend to five hundred rupees, or with both. 


Eas CHAPTER VI 


Miscellaneous 


If a a tenes of marriages solemnized under law of other courtries.— 


overnment is satisfied t law in force in any foreign 
country for the solemnization of aa I provisions similar to those 
contained in this Act, it may, by notification in the Official Gazette, declare 
that marriages solemnized under the law in force in such foreign country 
shall be recognized by Courts in India as valid. 
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24, Certification of documents of marriages solemnized in accordance 
with local law in a foreign country.—(1) Where— 


a) a marriage is solemnized in any foreign country Specified in this 

©) behalf oy the Central Government, by notification in the Official 
Gazette, in accordance with the law of that country between 
parties of whom one at least is a citizen of India ; and 


(b) a party to the marriage who is such citizen produces to a Marria 
Officer in the country in which the marriage was solemnized— 


(i) a copy of the entry in respect of the marriage in the marriage 
register of that country certified by the appropriate authority 
in that country to be a true copy of that entry; and 


(ii) ifthe copy of that entry is not in the English language, a 
translation into the prescribed language of that Copy ; and 


(c) the Marriage Officer is satisfied that the copy of the entry in the 


marriage register is a true copy and that the translation, if any, is 
a true translation ; 


the Marriage Officer, upon the payment of the prescribed fee, shall certify 
upon the copy that he is satisfied that the copy 18a true copy of the entry in 
the marriage register and upon the translation that he is Satisfied that the 
translation is a true translation of the Copy and shali issue the copy and the 
ranslation to the said party. 


(2) A document relating to a marriage in a foreign country issued under 
sub-section (1) shall be admitted in evidence in any proceedings as if it were 
2 certificate duly issued by the appropriate authority of that country. 


25. Cerified copy of entries to be evidence,—Every certified copy 
Purporting to be signed by the Marriage Officer of an entry of a marriage in 


the Marriage Certificate Book shall be received in evidence without production 
or proof of the original. 


26. Correction of errors.—(1) Any Marriage ‘Officer who discovers any 
error-in the form or substance of any entry in the Marriage Certificate Book 
may, within one month next after the discovery of such error, in the presence 
of the persons married, or, in case Of their death or absence, in the presence 


of two other Witnesses, correct the error by entry in the margin without any 


alteration of the original entry and add thereto the date of such correction. 


(2) Ever 


; y Correction made under this section shall be attested by the 
Witnesses 


in whose presence it was made, 


27. Act not to affect validity of marriages outside it. ~ Nothing in this 
Act shall i 


n any way affect the validity of a marriage solemnized in a foreig® 
Country otherwise than under this Act. 


F 28. Power to make rules.—(1) The -Central Government may, by 
Sa non In the Official Gazette, make rules for carrying out the purpos 


ing D An particular, and without prejudice to the generality of the fore 
Tae Such rules may provide for all or any of the following matters, 


(@) the duties aad-pomere-of MarttaddOmbeie dang tere districts ; 
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(b) the manner in which a Marriage Officer may hold any inqu.rty 
under this Act ; 


(c) the manner.in which notices of marriage shall be published ; 


(d) the places in which and the hours between which marriages under 
this Act may be solemnized ; 


(e) the form and the manner in which any books required by or under 
this Act to be kept shall be maintained ; 


(£) the form and manner in which certificates of marriages may be 
entered under sub-section (5) of Section 17 ; 


(g) the fees that may be levied for the performance of any duty 
imposed upon a Marriage Officer under this Act; 


(h) the authorities to which, the form in, which and the intervals 
within which copies of entries in the Marriage Certificate Book 
shall be sent, and, when corrections are made in the Marriage 
Certificate Book, the manner in which certificates of such correc- 
tions shall be sent to the authorities ; 


(i) the inspection of any books required to be kept under this Act 


and the furnishing of certified copies of entries therein ; 


(j) the manner in which and the conditions subject to which any 
marriage may be recognized under Section 23 ; 


(k) any other matter which may be, or requires to be, prescribed. 


(3) Every rule made under this section shall be laid as soon as may be 
after itis made before each House of Parliament while it is in session for a 
total period of thirty days which may be comprised in one session or 10 two 
successive sessions, and if before the expiry of the session in which it is so laid 
or the session immediately following, both Houses agree in making any 
modification inthe rule or both Houses agree that the rule should not be 
made, the rule shall thereafter have effect only in such modified form or be of 
no effect, as the case may be; so, however that any such modification or 
annulment shall be without prejudice to the validity of anything previously 
done under that rule. 


ig 29, Amendment of Act 43 of 1954.—In the Special Marriage Act, 
54,— 


(a) in Section 1, in sub-section (2), for the words “outside the said 
territories”, the words “‘inthe State of Jammu and Kashmir 
shall be substituted ; 


(b) in Section 2, clauses (a) and (c) shall be omitted ; 


(c) in Section 3, for:sub-section (2), the following sub-section shall be 
substituted, namely $~- 


who are inthe State of Jammu and Kashmir, the Central 
Government may, by notification in the Official Gazette 
specify such officers of the Central Government AS it may 
think fit to be the Marriage Officers for the State or any 
part thereof.” 


(d in cSee j arw ; sh $ : lause shall. be 
a ea Si aes 


436 MARRIAGE AND DIVORCE [App. X 


“(e) where the marriage is -solemnized in the State of Jammu 
and Kashmir, both parties are citizens of India domiciled in 
the territories to which this Act extends.” : 


(e) in Section 10, for the words “outside the territories to which this 
Act extends in respect of an intended marriage outside the said 
territories”, the words ““in the State of Jammu and Kashmir in 
respect of an intended marriage in the State” shall be substituted ; 


(£) in Section 50, in sub-section (1 ), the words “diplomatic and 
consular officers and other” shall be omitted. 


30. Repeal.—The Indian Foreign Marriage Act, 1903 (14 of 1903), is 
hereby repealed. 


THE FIRST SCHEDULE 
(See Section 5) 
FORM OF NOTICE OF INTENDED MARRIAGE 
To 
The Marriage Officer 


fore 868 6065068 Ses cogses eee 


We hereby give you notice that a marriage under the Foreign Marriage 
Act, 1969 is intended tz be solemnized between us within three months from 
the date hereof ; É 
mona e ga ae 
Condition Occupation 


Permanent Length of 
dwelling residence 
o place and in the 
EE: a E present present 
ag iR dwelling dwelling 
ka = = place if place 
$ 2 3o mat 
E 3 è permanent 
Ze A A 


ees 
A.B. Unmarried : 


Se ee ee ee 


Widower 


Divorcee 
C.D. Unmarried 


Widow 


Cees ee ee ee 


Divorcee 


S Witness ouf hands, this... secon ise „eday of eevee sadesa eda LO, 
Sd. A.B. 


Sd. CÊP. Jangamwadi Math Collection. Digitized by eGangotri 
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THE SECOND SCHEDULE 
(See Section 12) 
DECLARATION TO BE MADE BY THE BRIDEGROOM 
T, A. B., hereby delcare as follows $ 


1. Tam at the present time unmarried (or a widower or a divorcee, as 
the case may be). 


2. Ihave completed... ... 06000 see YATS of age. 


3. Lam not related to C. D. (the bride) within the degrees of 
prohibited relationship. 


4. Tam a citizen Of... cccressenceetorceeses 
(to be filled up) 


5. Iam aware that, if any statement in this declaration is false, I 
am liable to imprisonment and also to fine. 


Sd. A. B. (the bridegroom) 
DECLARATION TO BE MADE BY THE BRIDE 
I, C.D., hereby‘declare as follows $ — 


I. Iam at the present time unmarried (or a widow, or & divorcee, as 
the case may be). 


2. Ihave completed........ seecvecsceseeeeeYers Of age. 


3. Lam not related to A. B. (the bridegroom) within the degrees of 
prohibited relationship. 


4. Tam a citizen Off... cesses cee 90000000 000000000000 
(to be filled up) 


5. Iam aware that, if any statement in this declaration is false, I 
am liable to imprisonment and also to fine. í 


Sd. C.D. (the bride) 


Signed in our presence by the above named A.B. and C.D. So far 
as we are aware, there is no lawful impediment to the marriage. ; 


sa, G.H. 7 
Sd. Eb. f Three witnesses. 
(Countersigned) E. F. 
Marriage Officer 


Dated these. oJangamvda wef Qalection, RAYI RY aGanaatri 
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THE THIRD SCHEDULE 


(See Section 14) 
FORM OF CERTIFICATE OF MARRIAGE 


I, E.F., hereby certify that on the...sreeosseeeedAy Of, A | 


AB. and C.D. eneeeeoes sen *appeared before me and that the declaration 
required by section...............*of the Foreign Marriage Act, 1969, was duly | 
made, and that a marriage under that Act was solemnized between themin | 


my presence and in the presence of three Witnesses who have Signed here. 
d ~ 


under § 
Sd. E.F. 
- Marriage Officer. 
Sd. A.B. (bridegroom), 
Sd. C.D. (bride). 


Sd. G.H. ` | 
Sd. I.J. Three witnesses. 
Sd. K.L. J 


Dated the... sesse... day of, 


O0 cee teecee nse 19... Badueecuares - 


*Herein give particulars of the parties, 
**To be entered. 


Mr eee 
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APPENDIX XI 
THE FOREIGN MARRIAGE RULES, 1970: 


In exercise of the powers conferred by Section 28 of the Foreign Act, 
1969 (33 of 1969) and in supersession of the Special Marriage (Diplomatic 
and Consular Officers) Rules, 1955, published with the notification of the 
Government of India in the Ministry of External Affairs, No. S.R O. 1679, 
dated the 29th July, 1955, the Central Government hereby makes the 
following rules, namely : 


1. Short title.—These rules may be called the Foreign Marriage 
Rules, 1970. É 

2. Definitions.—In these rules, unless the context otherwise 
Tequires— 


(a) “Act” means the Foreign Marriage Act, 1969 (33 of 1969) ; 
(b) “Form” means a form appended to these rules ; 


(c) Marriage Officer” means a person appointed under Section 3 of 
the Act to be a Marriage Officer ; 


(d) “section” means a section of the Act. 


3. Particulars regarding name, etc., of Marriage Officer to be displayed 
in his office building.—Every Marriage Officer shall arrange to have his 
name, designation and the working hours of his office to be written in English, 
Hindi aud the language of the country, place or area in which he functions 
as such, and displayed in. a conspicuous part of the building in which his 
Office is situated. 


4. Notice of intended marriage.—(1) When a marriage is intended 
to be solemnized under the Act by or before a Marriage Officer, the parties 
to the intended marriage shall give notice thereof in writing 10 the form 
specified in the First Schedule to the Act to such Officer either in person or 
by registered post. 


(2) The notice shall be accompanied by 2 statement containing the 
following particulars : 


(i) Present addresses of the parents of the parties to the intended © 
marriage. 


(ii) Name or names of the couniry or countries in which the parties are 
ordinarily resident. 

(ii) State or States in India to which the parties or, as the case may 
be, the Indian party, to the marriage delong Or belongs. . 


1. Vide Noti. No. G. S. R. 1274, dated August 19, 1910, published in 
Gazette of India, Pt. 1I, Section 3 (i), dated Sth September, 197 z 
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is delivered in perso 
in cash to the Marriage 


5. Payment of fee.—(1) Where the notice 
fee prescribed therefor in Rule 15 Shall be paid 
Officer. 


(2) Where the notice is sent by registered post, the fee shall b 
remitted by money order at there mitter’s expense and the i 


remitter by the post office through which the remittanc 
attached to the notice. 


such number and the date of receipt ofthe notice shall be attested by is 
signature of the Marriage Officer. 


(2) Ifthe notice is in Conformity with the requirements of the Act, it 
shall be entered in the Marriage Notice Book which shall be bound Volume, 


the pages of which ure machine numbered consecutively with a nominal index 
attached. 


€ if 1 present, or returned to them 
by post for rectification and retransmission withi 
Purpose, if they are not present 


(4) The Marriage Officer shall have every item of Tectification attested 
by both the parties, 


Ts, Publication of notice.—The Marriage Officer shall cause the notice 
to be published : — 


(a) by affixing 4 true copy thereof un 
some conspicuous place in his office 


(b) by forwarding true Copies thereof under his seal and signature to 
the parents of the Parties to the marriage ; and 


(c) by publishing it in a newspaper having circulation, — 


(i) in the State or States in India to Which the parties or, asthe 
z parties or, 
case may be, the Indian part ; : itn 
belongs ; and Party, to the marriage belong 


der his seal and signature to 


(ii) in the country or Countries in which the Parties are ordinarily 
_ Tesident. 


8. Procedure for inquiry into objection, -. (1) If any objection to the 
solemnization of the intended marriage (logether with the fee prescribe 
therefor in Rule 15) is received by the Marriage Officer, he shall record the 
ne. o section in his Marriage Notice Book and fix the date an 
pee anata ee jecti notice thereof to be aven a 

j erson who jecti jes to 
intended ey pon as made the objection and also the parties 


_ (2) On the date so fixed or on any other date to which the inquiry may Pe 
adjourned, the Marriage Officer shall make an inquiry into the objection 


and record in his Own hand in the manner cribed in the Code of Civil 
Procedure, 1908 (S of 1908), the evidence givens = ed 


9. Time and place of solemnisation. - ; jage may be 
solemnized at any fies aa nisation. The intended marriag 


4 uring office hours of t riago Officer or at any 
other time convenient to nee 2 ke Marriag ; 
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(a) at the official house of residence of the Marriage Officer, or 


(b) at the office in which the business -of the Marriage Officer is 
transacted, or 


(c) at such other place within a reasonable distance from such 
official house or office as the Marriage Officer may in his discre- 
tion approve ; 


Provided that additional ‘fees as specified in Rule 15 shall be payable 
for the solemnization of any marriage at a place referred to in clause (c). 


10. Manner of registration of marriages.— Registration of a marriage 
under Section 17 shall be effected by the Marriage Officer by entering 4 
certificate of the marriage in Form II in the Marriage Certificate Book. 


11, Appeals to the Central Government.—An appeal to the Central 
Government under sub-section (3) of Section 11 or sub-section (4) of Section 17 
shall be in the form of a memorandum which shall be accompanied bya 
certified copy of : 


(i) the notice of the intended marriage or, as the case may be, of the 
application for registration of the marriage ; 


(ii) the statement of the reasons for which the Marriage Officer 
refused to solêmnize or, 48 the case may be, register the 
marriage. 


12. Language for purposes of Section 24.—The language for purposes 
of sub-clause (ii) of clause (b) of sub-section (1) of Section 24 shall be English, 
Hindi or any other language approved by the Marriage Officer. 


13. Transmission of copies of entries in marriage records. - The Marri- 
age Officer shall send to the Secretary to the Government of India, Ministry 
of External Affairs, New Delhi, three true copies certified in Form lll of all 
entries or corrections made by him in the Marriage Certificate Book at intervals 
of three months on, or 4s early as possible after, the Ist day of January, April, 
July and ‘October in each year and one such copy shall be transmitted by the 
said Secretary to the Registrar-General or to each of the Registrars-General 
of Births, Deaths and Marriages of the State or States in India to which the 
parties to the marriage belong. 


14, Form of Marriage Certificate Book.—(1) The Marriage Certificate 
Book shall bea bound volume, the pages of which are machine numbered 
consecutively with a nominal index attached. Every marriage certificate 
entered therein during each calendar year shall be consecutively pumbered 
and every authenticated copy of a certificate issued to the parties shall bear 
the number and date, month and year in which the certificate was entered. 


(2) For the remo.al of doubts it is hereby provided that the Marriage 
Certificate Book maintained under the Special Marriage (Diplomatic and 
Consular Officer) Rules, 1955, may be continued to be used with necessary 


adaptations as the Marriage Certificate Book for the purposes of these rules 
and the Act. 


acer Scale of fees.—(1) The following fees shall be levied by Marriage 


(i) For every notice of intended marriage, Ri: 39.50 (to be paid 
the parties to the marriage). 


0. J i i igiti 
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Giy For recording an objection, Rs. 15,75 (to be paid by the Person 
making the objection). ; 


(iii) For every inquiry into an objection, Rs. 
person making the objection). 


(iv) For every notice to the parties to an intended mar 
date and time fixed for inquiry into an objeciion, 
be paid by the person making the objection). 


(v) For solemnizing a marriage, Rs. 78.75 (to be paid by the parties 
to the marriage). y 


78.75 (to be paid by the 


Tiage, of the 
Rs. 3.25 (to 


-(vi) For solemnizing a marriage at a place referred to in Rule 9 (9 
(to be paid by the parties to the marriage), Rs. 31.50 in addition 
to the fee of Rs. 78.75 referred to in item (v) above, 


(vii) For registration by Consular Officer 
in accordance with the local laws (i 


attendance), Rs. 78.75 (to be paid by th 
tion). 


ofa marriage solemnized 
n addition to the fee for 
e party desiring registra- 


(viii) For receiving notice of a cave at Rs, 78.75, 


(ix) For certificate by Marriage Officer of notice having been given 
and posted up, Rs, 15.75. 


(x) For a certified copy of reasons recorded under Section 11 or 
Section 17 for refusal to solemnise or, as the case may be, for 


refusal to register, a marriage, Rs. 8.00 (to be paid by the 
_ applicant). 


(xi) For certified Copy of an entry (to be paid by the applicant)— 
(a) in the Marriage Notice Book, Rs. 8.00, or 


(b) in the Marriage Certificate Book, Rs, 8.00. 


(xii) For certification of a document referred to in sub-section (1) of 
Section 24, Rs. 3.25. 


FORM I 
[See Rule 8 (1)] 
_ Notice 


Before the Marriage Officer... ee cbecen 00009 mee 10560. ses sen. Place 
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and 


In the matter of the intended marriage between 
AB 
and (Give names and addresses) 
CD 
EF Person making the objection. 
To 


_ Whereas notice of an intended marriage batween AB and CD was recei- 
ved by the Marriage Officer asoa ran) 


And whereas BFhas preferred certain objections (set out overleaf) to 
the solemnization of the marriage ; : 


And whereas the Marriage Officer will hold an inquiry into the matter 
of the said objections on the...... sosse soday Of eve ewes 1 D sen ae seat this office ; 


You are hereby required to be present at...-..-.4.m./p.m. on the said day 


together with all documents on which you rely and Witnesses whom you may 
desire to be examined on your behalf. 


Take notice that in default of your appearance at the time specified 
above on the aforesaid day the inquiry will be made, and the matter aforesaid 
decided, in your absence. 


Given under my hand and seal 


Station ; 
Date? 
(Set out the objection on the 3 
reverse of this notice). Signature 
Marriage Officer. 
Seal 


FORM II 
[See Rule 10] 
Certificate of Registration of Marriage 


I, EF, hereby certify that AB and CD* informed me in writing that he/ 
she desires his/her marriage” i g 
they desire their marriage 


Eorelen Marriage Act, 1969 (33 of 1969) and that each of the parties 
o the said mar in my presence and in the presence of three yi 
who have signe AKNG a ANE GelstdinedD ithintcany CoRR ERADY of marriage has 
been performed between them and that they have been living together 48 
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husband and wife since the time of marriage, and the said marriage has this 


day Of.....000019...+00seeeeDOR registered under this Act. 


(Sd.) EF 
Marriage Officer for, 
(Sd.) A B (Husband). 
(Sd.) C D (Wife). 
(Sd.)G H) 
(Sd.)OS }Three witnesses. 
(Sd)KL J 


Dated the............day Of kcceawavaecg1 9. ses oon 


3 
*Strike out whatever is inapplicable. 


FORM III 


[See Rule 13] 
Form of Certificate 
ii Certified that the above entries from the Marriage Certificate Book in 


office bearing serial number... ...arè true copies of all the entries and 


corrections in the Marriage Certi ce i e three 
months ending ge Certificate Book kept by me during th 


(Sd.) 
Marriage Officer. 


Bene upy 
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APPENDIX XII 
THE INDIAN DIVORCE ACT, 1869° 


(4 of 1869) 
[26th February, 1869} 


CONTENTS 


Sections 
I—PRELIMINARY 


1. Short title, Commencement of Act. 


2. Extent of Act. 
Extent of power to grant relief generally, 


dissolution, Or of nullity. 


and to make decrees ol 


3. Interpretation-clause. 
Il—J URISDICTION 


4. Matrimonial jurisdiction of High Courts to be exercised subject to 


“Act, 
Exception. 


5. Enforcement of 
High Court, 


6. Pending suits. 
7. Court to act on principles of English Divorce Court. 
8, Extraordinary jurisdiction of High Court. 
Power to transfer suits. 
9. Reference to High Court. 
III—DISSOLUTION OF MARRIAGE 


10. When husband may petition for dissolution. 
When wife may petition for dissolution. 
Contents of petition. 

11. Adulterer to be co-respondent. 

12. Gourt to be satisfied of absence of collusion. 


13. Dismissal of petition. 

14. Power to Court to pronounce decree for dissolving marriages 
Condonation. 

15. Relief in case of opposition on certain grounds. 

16. Decrees for dissolution to be nisi. 

Collusion. 

1, ForGta i j ng, see 

a cute are 


decrees or orders made heretofore by Supreme oF 


z 
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17, Confirmation of decree for dissolution by District Judge. 
17A. Appointment of officer to exercise duties of King’s Proctor, 
IV—NULLITY OF MARRIAGE 
18. Petition for decree of nullity. 
19. Grounds of decree. 
20. Confirmation of District Judge’s decree. 
21. Children of annulled marriage. 
V -JUDICIAL SEPARATION 
22. Bar to decree for divorce a mensa et toro ; but judicial separation 
obtainable by husband or wife. 
23. Application for separation made by petition. 


24. Separated wife deemed spinster with respect to after-acquired pro- 
perty. 
25. Separated wife deemed spinster for purposes of contract and suing, 


Reversal of Decree of Separation 


26. Decree of separation obtained during absence of husband or wife 
may be reversed. 


VI—PROTECTION-ORDIRS 
27. Deserted wife may apply to Court for protection. 
28. Court may grant Protection-order, 
29. Discharge or variation of orders. : 
30. Liability of husband Seizing wife’s Property after notice of order. 
31. Wife’s legal position during continuance of order. 
VII—RESTITUTION OF CONJUGAL RIGHTS 
32. Petition for restitution of conjugal rights. 
33. Answer to fpetition. 
VIII—DAMAGES AND COSTS 
34, Husband may claim damages from adulterer. 
35. Power to order adulterer to pay costs. 
Power to order litigious intervenor to pay costs. 
IX—ALIMONY 
36. Alimony pendente lite. 
37. Power to order permanent alimony. 
_ Power to order monthly or weekly payments, 
38. Court may direct payment of alimony to wife or to her trustee. 
X—SETTLEMENTS 


39. Power to order settlement of wife’s property for benefit of husband 
and children. 


Settlement of damages. 


© 40, Inquiry intocesistengerof Neomai or Dial NE 


-i aymi 
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XI—CUSTODY OF GHILDREN 
41. Power to make orders as to custody of children in suit for separa- 
tion. 


42. Power to make such orders after decree. 


43. Power to make orders as to custody of children in suits for dissolu- 
tion of nullity. 


44. Power to make such orders after decree or confirmation. 
XII—PROCEDURE 


45. Code of Civil Procedure to apply. 

46. Forms of petitions and statements. 

47. Petition to state absence of collusion. 
Statements to be verified. 

48. Suits on behalf of lunatics. 

49. Suits by minors. 

50. Service of petition. 

51. Mode of taking evidence. 


52. Competence of husband and. wife to give evidence as to cruelty oF 
desertion. Í 


53. Power to close doors. 
54. Power to adjourn. 
` 55, Enforcement of, and appeal from, orders and decrees. 
No appeal as to costs. 
56. Appeal to the Supreme Court. 


XIII—RE-MARRIAGE 
57. Liberty to parties to marry again. 


58. English clergyman not compelled to -solemnize marriages of persons 
divorced for adultery. 


59. English Minister refusing to perform ceremony to permit use of his 
Church. £ 


XIV--MIECELLANEOUS 


60. Decree for separation or protection-order valid as to persons deal- 
ing with wife before reversal. 


Indemnity of persons making payment to wife without notice of 
reversal of decrec or protection-order. 

61. Bar of suit for criminal conversation. 

62. Power to make rules. 


SCHEDULE OF FORMS 


1, . Petition by husband for a dissolution of marriage with damages 
against co-respondent, by reason of adultery. 


Regnondent’s, stat americas wens Nala, 


e tri 
Co-respondent’s statement in answer to No. ee ene E 


Petition for decree of nullity of marriage. 


SIN 
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5. Petition- by wife for judicial separation on the ground of her 
husband’s adultery. 


6. Statement in answer to No. 5. 
7. Statement in reply to No. 6. 
8. Petition for a judicial separation by reason of cruelty. 
9. Statement in answer to No. 8. 
10. Petition for reversal of decree of separation. 
11. Petition for protection order. 
12. Petition for alimony pending the suit. 
13. Statement in answer to No. 12. 2 
14. Undertaking by minor’s next friend to be answerable for respondent's 
costs. 
An Act to amend the law relating to Divorce and Matrimonial Causes* 


Preamble— Whereas it is expedient to amend the law relating to the 
divorce of persons professing the Christian religion, and to confer upon certain 
courts jurisdiction in matters matrimonial ; It is hereby enacted as follows :— 

I—PRELIMINARY 


1. Short title, commencement of Act.—This Act may be called the 
ree rts Act, and shall come into operation on the first day of 


2. Extent of Act.—*[This Act extends to *[the whole of India “[except 
the State of Jammu and Kashmir]. 


Extent of power to grant relief generally.—“ [Nothing hereinafter conta- 
ined shall authorise any Court to grant any relief under this Act except where 
the petitioner °[or respondent] professes the Christian religion. 


and to make decrees of dissolution—or to make decrees of dissolution of 
marriage except where the parties to the marriage are domiciled in India at 
the time when the petition is presented, 


or of nullity.—or to make decrees of nullity of marriage except where 
the marriage has been solemnized in India and the petitioner is resident in 
India at the time of presenting the petition, 


or to grant any relief under this Act, other than a decree of dissolution 
of marriage or of nullity of marriage, exccpt where the petitioner resides in 
India. at the time of presenting the petition.] 

3. Interpretation clause. -In this Act, unless there be something 
repugnant.in the subject or context,— : 


1. The words ‘‘in India” omitted by Act 3 of 1951, Section 3 and 
Schedule. 
2. Subs. by A.O. 1948, for the original first paragraph. 


3. Subs. by A.Q. 1950, for certain words. 
4. Spey eats of 1951, Section 3 and Sch., for “except Part B 


5. Subs. by Act 25 of 1926, Section 2 for aphs 2 4 and 4. 
6. Ins, by Ad WINE, Seen De Paragrap 4 
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2[(1) “High Court”—*High Court” means with reference to any arca- 
(a) in a State, the High Court for that State ; 
21(b) in Delhi, the High Court of Delhi ; 


(bb) in Himachal Pradesh, the High Court of Punjab & Haryana up to 
and inclusive of the 30th April, 1967 and the High Court of Delhi 
thereafter ; 
(c) in Manipur and Tripura, the High Court of Assam ; 


(d) in the Andaman and Nicobar Islands, the High Court at Calcutta ; 
(e) in the Laccadive, Minicoy and Amindivi Islands, the High Court 
of Kerala ; . 


s[(ee) in Chandigarh, the High Court of Punjab and Haryana 3] 


and in the case of any petition under this Act, “High Court” means the 
High Court for the area where the husband and wife reside or 
last re-ided together |: 


1(2) “District Judge” —“District Judge” means a Judge of a principal 
civil court of original jurisdiction however designated :] 

(3) “District Court” —.““District Court” meas, in the case of any 
petition under this Act, the Court of the District Judge within the 
Jocal limits of whose ordinary jurisdiction, or of whose jurisdiction 
under this Act, the husband and wife reside or last resided 
together : 

(4) ‘“Court”.—“Court” means the High Court or the District Court, 
as the case may be : 

“Minor children” —“Minor Children" means, = Heer ca one sai 
f Native fathers, boys who have not completed t 

pan Da years, and, in the case of daughters of Native fathers, 
girls who have not completed the age of thirteen years 5 

In other cases it means unmarried children who have not completed 

the age of eighteen years : 
¢ adultery”.—‘Tacestuous adultery” means adultery 
©) Satie by a husband with a woman with whom, if his wife 
were dead, he could not lawfully contract marriage by reason of 
her being within the prohibited degrees of consanguinity (whether 
natural or legal) or affinity : 


1. Subs. by A.O. (No. 2) 1956, for the former clause. 


2. Subs. Himachal Pradesh (Adaptation of Laws on State and 
abahan Subjects) Order, 1968, for sub-clause (b) (w. e. f. 


1-11-1966). 


3. Ins. by the Punjab Reorganisation (Chand ga 
on State sad Concurrent Subjects) Order, 19 


4. Subs. by A. O. 1950, for the former clause. 
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7) “Bigamy with adultery” .— bigamy with adultery” means 
(7) with the same woman with whom the bigamy was committed a 


(8) “Marriage with another woman” —‘‘marriage with another woman” 
means marriage of any person, being married, to any other person 
during the life of the former wife, whether the second marria 
shall have taken place within *[India] or elsewhere ; 


(9) *‘Desertion,—‘‘desertion” implies an abandonment against the Wish 
of the person charging it : and 
(10) “Property” —“property” includes in the case of a wife any property 
to which she is entitled for an estate in remainder or reversion or 
as a trustee, executrix or administratrix ; and the date of the death 
of the testator or intestate shall be deemed to be the time at which 
any such wife becomes entitled as executrix or adminitratrix, 


II—JURISDICTION 


4. Matrimonial jurisdiction of High Courts to be exercised subject to 
Act, Exception.—The jurisdiction now exercised by the High Courts in respect 


of divorce a mensu et toro, and in all other causes, suits and matters matrimo- | 


nial, shall be exercised by such Courts and by the District Courts subject to the 
provisions in this Act contained, and not otherwise : except so far as relates to 
the granting of marriage-licenses, which may be granted as if this Act had not 
been passed. 


5. Enforcement of decrees or orders made heretofore by Supreme 
or High Court.—Any decree or order of the late Supreme Court of Judicature 
at Calcutta, Madras or Bombay sitting on the ecclesiastical side, or of any 
of the said High Courts sitting in the exercise of their matrimonial jurisdiction, 
respectively, in any cause or matter matrimonial, may be enforced and dealt 
with by the said High Courts, respectively, as hereinafter mentioned, in like 
manner asif such decree or order had teen originally madc under this Act 
by the Court so enforcing or dealing with the same. 


6, Pending suits.—All suits and proceedings in causes and matters 
matrimonial, which when this Act comes into operation are pending in an) 
High Court, shall be dealt with and decided by such Court, so far as may be 
as if they had been originally instituted therein under this Act. 


1. Court to act on principles of English Divorce Court. — Subject t0 the 
provisions contained in this Act, the High Courts and District Courts shall, 1 
all suits and proceedings hereunder, act and give relief on principles and 1u le 
which, in the opinion of the said Courts, are as nearly as may be conforma i 
to the principles and rules on which the Court for Divorce and Matrimoni“ 
Causes in England for the time being acts and gives relief : í 
__. “[Provided that nothing in this section shall deprive the said Cours an 
Jurisdiction in a case where the parties to a marriage professed the Che lief 


religion at the time of the occurrence of the facts on which the claim to T° 
is foundec]. 


8. Extraordinary jurisdiction of High Court,—The High Court WA 


« s i x : | 
whenever it thinks fit, remove and try and determine as a Court of origi f | 


jurisdiction any suit or proceeding instituted under this Act in the 


any District Judge within the limits of its jurisdiction under this Act. __ — — | 


1. Subs. by A. O. 1950, for “the dominions of Her Majesty”: 
a Added byatketndQuafiad t2yeSectinni2n by eGangotri 
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Power to transfer suits.—The High Court may also withdraw any such 
suit or proceeding, and transfer it for trial or disposal to the Court of any 
other such District Judge. 


9, Reference to High Court.—When any question of law or usage 
having the force of law arises at any point in the proceedings previous to the 
hearing of any suit under this Act by a District : Court or at any subsequent 
stage of such suit, or in the execution of the decree therein or order thereon. 


the Court may, either of its own motion or on the application of any 
of the parties, draw up a statement of the case and refer it, with the Court’s 
own opinion thereon, to the decision of the High Court. 


If the question has arisen previous to or in the hearing, the District 
Court may either stay such proceedings, or proceed in the case pending such 
reference, and pass a dec.ee contingent upon the opinion of the High Court 
upon it. j ; 

If a decree or order has been made, its execution shall be stayed until the 
receipt of the order of the High Court upon such reference. 


1II—DISSOLUTION OF MARRIAGE 


10. When husband may petition for dissolation.— Any husband may 
present a petition to the District Court or to the High Court, praying that his 
marriage may befdissolved son the ground that his wite has, since the solem- 
nization thereof, been guilty of adultery. 


When wife may petition for dissolution.—Any wife may present a 
petition to the District Court or to the High Court, praying that her marriage 
may be dissolved on the ground that, since the solemnization thereof, her 
husband has exchanged his profession of Christianity for the profession of 
some other religion, and gone through a form of marriage with another 
woman ; 

or has been guilty of incestuous adultery, 

or of bigamy with adultery, 

or of marriage with another woman with adultery, 

or of rape, sodomy or bestiality, 


or of adultery coupled with such cruelty as without adultery would have 
entitled her to a divorce a mensa et toro, 


or of adultery coupled with desertion, without reasonable excuse, 
for two years or upwards. s 


Contents of petition.—Every such petition shall state, as distinctly as 
the nature of the case permits, the facts on which the claim to have such 
marriage dissolved is founded. ~ 


STATE AMENDMENT 


UTTAR PRADESH.—In Section 10, the words “or to the High Court” 


wherever occurring in the secti PAST D / 
Section D and Sule E shall be omitted - U. P. Act XXX of 1957, 


11. Adulterer to be co-respondent.—U ition ed 
© .—Upon any such petition presente 
bya nan I peonon shall make the Pezca NGNE a cos. 
t unless he is excused ini ‘the follow- 
ing grounds, to þe allowed by the Gate Sad a NA 
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(1) that the respondent is leading the life of a prostitute, and that th 
petitioner knows of no person with whom the adultery has base 
committed ; 


(2) that the name of the alleged adulterer is unknown to the petitioner 
although he has made due efforts to discover it ; J 


(3) that the alleged adulterer is dead. 


12, Court to be satisfied of absence of collusion.—Upon any such 
petition for the dissolution ofa marriage, the Court shall satisfy itself, so far 
as it reasonably can, not only asto the facts alleged, but also whether or net 
the.petitioner has been in any manner accessory to, or conniving at, the going 
through of the said form of marriage, or the adultery, or has condoned the 
same, and shall also enquire into any countercharge which may be made 
avainst the petitioner. 


13, Dismissal of petition.—In case the Ccurt, on the evidence in 
relation to any such petilion, is satisfied that the petitioner’s case has not been 
proved, or is not satisfied that the alleged adultery has been committed, 


or finds that the petitioner has, during the marriage, been accessory to, | 


or conniving at, the going through of the said form of marriage, or the 
adultery of the other party to the marriage, or has condoned the adultery 
complained of, 


or that the petition is presented or prosecuted in collusion with either 
of the respondents, 


then and in any of the said cases the Court shall dismiss the petition. 


_, When a petition is dismissed by a District Court under this section, the 
petitioner may, nevertheless, present a similar petition to the High Court. 


STATE AMENDMENT 


UTTAR PRADESH.—In Section 13, the last paragraph, namely, “when 
a petition is dismissed by a District Court under this section, the petitioner m3): 
nevertheless, present a similar petition to the High Court” shall be omitted- 
U. P. Act XXX of 1957, Section 2 and Schedule. 


14. Powerto Court to pronounce decree for dissolving marriage. 


case the Court is satisfied on the evidence that the case of the petitioner 
been proved, 


and does not find that the petitioner has been in any manner acossso:) 
to, or conniving at, the going through ofthe said. form of marriage, oF t 
adultery ofthe other party tothe marriage, or has condoned the adultery 
complained of, 


or that the petition is presented or prosecuted in collusion with either of 
the respondents, 


__ the Court shall pronounce a decree declaring such marriage tO n 
dissolved in the manner and subject toall the provisions and limitations 
sections sixteen and seventeen made and declared ‘ 


Provided that the Court shall not be bound to pronounce such deot 


if it finds that the petitioner has, during the marriage, been guilty of adultery, 7 


i AN] 
or ifthe petitioner has, in the opinion of the Court, been guilty > 
poreasonable Gelay ti pied akin bY pe ANGE Sticke Petition, 
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or of cruelty towards the other party to the marriage, 


or of having deserted or wilfully separated himself or herself from the 
other party before the adultery complained of, and without reasonable excuse, 


or of suck wilful neglect or misconduct ofor towards the other party as 
has conduced to the adultery. 


Condonation.—No adultery shall be deemed to have been condoned 
within the meaning of this Act unless where conjugal cohabitation has been 
resumed or continued. 


15. Relief in case of opposition on certain grounds.—In any suit 
"` instituted for dissolution of marriage, if the respondent opposes the relief 
sought on the ground, in case of such suit instituted by a husband; of his 
adultery, cruelty, Or desertion without reasonable excuse, Or, in case of such 
suit instituted by a wife, on the ground of her adultery and cruelty, the Court 
may in such suit give to the respondent, on his or her application, the same 
relief to which he or she would have been entitled in case he or she had’ 
presented a petition seeking such relief, and the respondent shall be compe- 
tent to give evidence of or relating to such cruelty or desertion: 


16. Decrees for dissolution to be nisi.—Every decree for a dissolution 
of marringe made by a High Court not being a confirmation of a decree of a 
District Court, shall, in the first instance, be a decree nisi, not to be made 
absolute till after the expiration of such time, not less than six months from the 
pronouncing thereof, as the High Court, by general or special order from 
time to time, directs. : 

Collusion.—During that period any person shall beat liberty, in such 
manner as the High Court by general or special order from time to time 
directs, to show cause why the said decree should not be made absolute by 
reason of the same having been obtained by collusion or by reason of material 
facts not being brought before the Court. 


On cause being so shown, the Court shall deal with the case by making 
the decree absolute, jor by reversing the decree nisi, or by requiring further 
inquiry, or otherwise as justice may demand. 


` The High Court may order the costs of Counsel and witnesses and 
otherwise arising from such cause being shown, to be paid by the parties or 
such one or more of them as it thinks fit, including a wife if she have separate 
property. ` 


Whenever a decree nisi has been made, and the petitioner fails, within 
a reasonable time, to move to have such decree made absolute, the High 
Court may dismiss the suit. j ta 


STATE AMENDMENT 
UTTAR PRADESH.—In Section 16— 


(1) In the first paragraph the words “made by 2 High Court, pot 
being a confirmation of a decree of a District Court” and “or 
special” shall be omitted. f 26 

(2) In the second paragraph the words “or special” occurring between 

5 a words “General” and “Order”, shall be omitted. — 
nthe fourth and fifth paragraphs forthe words «High Court’, 
the word “Court” shall be S bstituted—U. P. Act XXX of 1957, — 
Section 2 and Schedule, of 
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17, Confirmation of :decree for dissolution by District Judge,—Ry 
decree for a dissolution of marriage made by a District Judge shall be subjex 
to confirmation by the High Court. 


Cases for confirmation ofa decree for dissolution of marriage shall be 
heard (where the number of the Judges of the High Court is three or upwards) 
bya Court composed of three such Judges, and in case of difference the 
opinion of the majority shall prevail, or (where the number of the Judges of 
the High Court is two) by a Court composed of such two Judges, and in case 
of difference the opinion of the Senior Judge shall prevail. 


The High Court, if it thinks further enquiry or additional evidence to be 
necessary, may direct such enquiry to be made, or such evidence to be taken. 


The result of such enquiry and the additional evidence shall be certified 
tothe High Court by the District Judge, and the High Court shall there- 
upon, make an order confirming the decree for dissolution of marriage, or 

, such other order as to the Court seems fit; 

Provided that no decree shall be confirmed under this section till after 
the expiration of such time, not less than six months from the pronouncing 
thereon, asthe High Court by general or special order from time to time 

irects. 


During the progress ofthe suit in the Court of the District Judge, any 
person suspecting that any parties tothe suitare or have been acting in 
collusion for the purpose of obtaining a divorce, shall be at liberty, in such 
manner as the High Court by general or special order from time to time 
directs,to apply to the High Court to remove the Suit under section eight, 
and theHigh Court shall thereupon, if it thinks fit, remove such suit and try 
and determine the same as a Court of original jurisdiction, and the provisions 
contajned in section sixteen shall apply to every suit so removed : or it may 
direct the District Judge to take such steps in respect of the alleged 
collusion as may be necessary to enable him to make a decree in accordance 
with the justice of the case. 


STATE AMENDMENT 


UTTAR PRADESH.—In Section 17— 
(1) Paragraph one to five shall be omitted. 


(2) In paragraph six the words “or special” occurring between the 
words “general” and “order”, shall be omitted—U. P. Act XXX 
of 1957, Section 2 and Schedule. 


*[17-A. Appointment of officer to exercise daties of King’s Proctor.— 
“[The Government of the State within which any High Court exercises 
jurisdictional], may appoint an officer who shall, within the jurisdiction of the 
High Court in that State, have the like right of showing cause why @ docas 
for the dissolution ofa marriage should not be made absolute or should no 
be confirmed, as the case may be, as is exercisable in England by the King § 
Proctor ; and the said Government may make rules regulating the manner 
in which the right shall be exercised and all matters incidental to or conse 

quential on any exercise of the right. 


83k X * * * 


1. Subs. by A. O. 1937, for the original Section 17-A. é 
2. Subs. by Act 3 of 1951, Section 3 and Schedule for certain words. 
3. Second paregraph-omittediby SectiomGyibidy eGangotr 
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IV—NULLITY OF MARRIAGE 


18. Petition for decree of nallity.—Any husband or wife may present 
a petition to the District Court or to the High Court, praying that his or her 
marriage may be declared null and void. 


STATE AMENDMENT 


UTTAR PRADESH.—In Section 18, for the words “District or to the 
High Court”, the words “District Court” shall be substituted—U, P. Act: 
XXX of 1957, Section 2 and Schedule. 


19, Grounds of decree.—Such decree may be made on any of the 
following grounds s— ; 


(1) that the respondent was impotent at the time of sthe marriage and 
at the time of the institution of the suit ; 


(2) that the parties are within the prohibited degrees of consangui- 
nity (whether natural or legal) or affinity ; 


(3) that either party was a lunatic or idiot at the time of the 
marriage ; 


(4) that the former husband or wife of either party was living at the 
time of the marriage, and the marriage with such former husband 
or wife was then in force. 


Nothing in this section shall affect the jurisdiction of the High Court to 
make decrees of nullity of marriage on the ground that the consent of 
either party was obtained by force or fraud. — 


STATE AMENDMENT 


UTTAR PRADESH.—In Section 19, in the last paragraph for the 
words “High Court” the word “Court” shall be substituted—U. P. Act XXXI 
of 1957, Section 2 and Schedule. 


20. Confirmation of District Judge’s decree.—Every decree of nullity 
of marriage made by a District Judge shall be subject to confirmation by the 


High Court, and the provisions of section seventeen, clauses ‘one, two, three 
and four, shall, mutatis mutandis apply to such decrees. 


STATE AMENDMENT 


UTTAR PRADESH.—Section 20 shall be deleted—U. P. Act XXX of 
1957, Section 2 and Schedule. 


21, Children of annulled marriage.—Where a marriage is annulled on 
the ground that a former husband or wife was living, and it is adjudged that 
the subsequent marriage was contracted in good faith and with the full belief 
of the parties that the former husband or wife was dead, or when a marriage 
is annulled on the ground of insanity, children begotten before the decree 
is made shall be specified in the decree, and shall be entitled to succeed, in 
the same manner as legitimate children, to the estate of the parent who at 
the time of the marriage was competent to contract. 


V—JUDICIAL SEPARATION 


_22. Bar to decree for divorce a mensa et toro ; bat judicial separation 
obtainable by husband or wife. - No decree shall hereafter be made for a 


divorce a mensa eh, toro,,,but the chushandigr..ifectay,, obtain ai decree of 


judicial separation, On the ground of adultery, or cruelty, or desertion without 
reasonable excuse for two years or upwards, and such decree shall haye the 
effect of.adivorce a mensa et toro under the existing law, and such other 
legal effect as hereinafter mentioned. 


23. Application for separation made by _betition.— Application for 
judicial separation on any one ofthe grounds aforesaid, may be made b 
either husband or wife by petition to the District Court or the High Cour ; 
and the Court, on being satisfied ofthe truth of the Statements made in such 
petition, and that there isno legal ground why the application should not 
be granted, may decree judicial separation accordingly. 


STATE AMENDMENT 


UTTAR PRADESH.—In Section 23, the words “or the High Court” 
shall be omitted—U. P, Act XXX of 1957, Section 2 and Schedule. 


24. Separated wife deemed spinster with respect to after-acquired 
property.—In every case of a judicial separation under this Act, the wife 
shall, from the date of the. sentence, and whilst the separation continues, be 
considered as unmarried with respect to property of every description 
which she may acquire, or which may come to or devolve upon her. 


Such property may be disposed of by her in all respects as an unmarried 
woman, and on her decease the same shall, in case she dies intestate, go as 
the same would have gone if her husband had been then dead : 


Provided that, if any such wife again cohabits with her husband, all 
such property as she may be entitled to when such cohabitation takes place 
shail be held to her separate use, subject, however, to any agreement in 
writing made between herself and her husband whilst separate. 


_ 25. Separated wife deemed spinster for purposes of contract and 
suing.—In every case of a judicial separation under this Act, the wife shall, 


whilst.so Separated, be considered as an unmarried woman for the purposes 


of contract, and wrongs and injuries, and suing and being sued in any civil 
proceeding ; and her husband shall not be liable in respect of any contract, 


act or costs entered into, done, omitted or incurred by her during the 
separation : 


Provided that where, upon any such judicial separation, alimony has 
' been decreed or ordered to be paid to the wife, and the same is not duly paid 
by the husband, he shall be liable for necessaries supplied for her use 5- 


Provided also that nothing shall prevent the wife from joining, at any 


time during such separation, in the exercise of any joint power given to 
herself and her husband. 


Reversal of decree of separation 


26, Decree of separation obtained during absence of husband or gin 
may be reversed.—Any husband or wife, upon the application of whose WI A 
or husband, as the case may be,a decree of judicial separation has be 
pronounced, may, at any time thereafter, present a petition to the Court ‘i 
which the decree was pronounced, praying for a reversal of such decrees 
on the ground that it was obtained in his or her absence, and that there W 


reasonable excuse for i i the groun 
-of such decree, 2 fox she. alleged. CEacrtion, whexs eGesestion was 
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The Court may, on being satisfied of the truth of the allegations of such 
petition, reverse the decree accordingly ; but such ¿reversal shall not prejudice 
or affect the rights or remedies which any other person would have had, in case 
it had not been decreed, in respect of any debts, contracts, or acts of the 
wife incurred, entered into, or done between the times of the sentence of 
separation and of the reversal thereof. 


VI—PROTECTION ORDERS 


27. Deserted wife may apply to Court for protection.— Any wife to 
whom Section 4 of the Indian Succession Act, 1865* (10 of 1865), does not 
apply, may, when deserted by her husband, present 4 petition to the District 
- Court or the High Court, at any time after such desertion, for an order to 
protect any property which she may have acquired or may acquire, and any 
property of wh:ch she may have become possessed of may become possessed 
after such desertion, against her husband or his creditors, or any person 
claiming under him. 


STATE AMENDMENT 


UITAR PRADESH. In Section 27, the words “or the High Court” 
shall be omitted — U. P. Act XXX of 1957, Section 2 and Schedule. 


28. Court may grant protection order.—The Court, if satisfied of the 
fact of such desertion, and that the same was without reasonable excuse, and 
that the wife is maintaining herself by her own industry or property, may 
make and give to the wife an order protecting her earnings and other property 
from her husband and all creditors and persons claiming under him. Every 
such order shall state the time at which the desertion commenced, and shall, 
as regards all persons dealing with the wife in reliance thereon, be conclusive 
as to such time. 


29. Discharge or variation of orders.—The husband or any creditor Of, 
or person claiming under him, may apply to the Court by which such order 
was made for the discharge or variation thereof, and the Court, if the 
desertion has ceased, or if for any other reason it thinks fit so to do, may 
discharge or vary the order accordingly. 

30. Liability of husband seizing wife’s property after notice of order.— 
If the husband, or any creditor of, or person claiming under, the husband, 
seizes or continues to hold any property of the wife after notice of any such 
order, he shall be liable, at the suit of the wife (which she is hereby empowere 
to bring), to return or deliver to her the specific property, and also to pay 
her a sum equal to double its value. 

31. Wife’s legal position during continuance of order. So long as any 
such order of protection remains in force, the wife shall be and be deemed to 
have been, during such desertion of her, in the like position in all respects, 
with regard to properly and contracts and suing and being sued, as she 
would be under this Act if she obtained a decree of judicial separation. 


VII—RESTITUTION OF CONJUGAL RIGHTS 


_ 32. Petition for restitution of conjugal rights. When either the 
tusband or tbe wife has, without Kaga ahh excuse, withdrawn from the 
society of the other, either wife or husband may apply, by petition to the 
District Court or the High Court, for restitution of conjugal rights, and the 


1. See now the Indian Succession Act, 1925 (35 of 1925). 
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and that there is no legal ground why 
may decree restitution of conjugal right accordingly. 


STATE AMENDMENT 


UTTAR PRADESH.—In Section 32, the words “or the High Coun” 
shall be omitted ~U.P. Act XXX of 1957, Section 2 and Sch 


33. Answer to petition.—Nothing shall be pleaded in answ 
for restitution of conjugal rights, which would not be groun 
judicial separation or for a decree of nullity of marriage. 


VIII—DAMAGES AND COSTS 


34. Husband may claim damages from adulterer.—Any husband muy, 
either ina petition for dissolution of marriage or for judicial Separation, or 
in a petition to the District Court or the High Court limited to such object only, 


claim damages from any person on the ground of his having committed 
adultery with the wife of such petitioner. 


er to a petition 


Such petition shall be served on the alleged adulterer and the wife, 


unless the Court dispenses with such service, or directs some other service to 
be substituted. 


The damages to be recovered on any such petition shall be ascertained 


by the said Court, although the respondents or either of them may not 
appear. 


After the decision has been given, 
such damages shall be paid or applied. 


STATE AMENDMENT 


UTTAR PRADESH.~ In Section 34, the words “‘or the High Court” 
shall be omitted~ U.P. Act XXX of 1957, Section 2 and Sch. 


35. Power to order adulterer to pay 
presented by a husband the alleged adultere 
and the adultery has been established, th 
dent to pay the whole or any part of the c 


Costs.— Whenever in any petition 
r has been made a co-respondent, 
e Court may order the co-respon' 
osts of the proceedings ; 


Proy.ded that the co-respondent Shall not be ordered to pay the 


petitioner’s costs— 


(1) if the respondent was, at the time of the adultery, living apa! 
from her husband and leading the life of a prostitute, or 


(2) ifthe co-respondent had not, at the lime of the adultery, reason 
to believe the respondent to be a married woman. 


Power to order litigious intervenor to pay costs.—Whenever any appli- 
cation is made under Section 17, the Court, if it thinks that the applicant 
had no grounds or no sufficient grounds for intervening, may order hl 
to pay the whole or any part of the costs occasioned by the application. 


IX—ALIMONY 


36. Alimony pendente lite.—In any suitu 
ghee ict b nder 


instituted by aCtrastemedasi Met prie er or hot she has obtain 


the application should Not be STanted 


d for a suit for 


the Court may direct in what manner | 


this Act, whether it © | 
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order of protection, the wife may present a petition for alimony pending the 
suit. 


Such petition shall be served on the husband ; and the Court, on being 
satisfied of the truth of the statements therein contained, may make such order 
on the husband for payment to the wife of alimony pending the suit as it may 
deem just ; 


Provided that .alimony pending the suit shall in no case exceed one-fifth 
ofthe husband’s average nett income for the three years next preceding the 
date of the order, and shall continue, in case of a d:cree for dissolution of 
marriage .or of nullity of marriage, until the decree is made absolute or is 
confirmed, as the case may be. 


37, Power to order permanent alimony.—The High Court may, ifit 
thinks fit, on any decree absolute declaring a marriage to be dissolved, or on 
any decree of judicial separation obtained by the wife, 


and the District Judge may, if he thinks fit, on the confirmation of any 
decree of his declaring a marriage to be dissolved, or on any decree of judicial 
separation obtained by the wife. 


order that the husband shall, to the satisfaction of the Court, secure to 
the wife such gross sum of money, Or such annual sum of money for any 
term not exceeding her own life, as, having regard to her fortune (if any), 
to the ability of the husband, and to the conduct of the parties, it thinks 
reasonable, and for that purpose may cause a proper instrument to be execu- 
ted by all necessary parties. 


Power to order monthly or weekly payments.—In every such case the 
Cour?may make an order on the husband «for payment to the wife’ of such 
monthly or weekly .sums for her maintenance and support as the Court 
may think reasonable : 


Provided that if the husband afterwards from any cause becomes unable 
to make such payments, it shall be lawful for the Court to discharge or 
modify the order, or temporarily to suspend the same as to the whole or any 
part of the money so ordered to be paid, and fagain to revive the same order 
wholly or in part, as to the Court seems fit. 


STATE AMENDMENT 
UTTAR PRADESH.—In Section 37— 


(1) For the words “High Court” the word «Court” shall be substitut- 
ed. 


(2) The second paragraph namely, “and the District Judge may, if he 
thinks fit, on the confirmation of any decree of his declaring a 
marriage to be dissolved, or on any decree of judicial separation 


obtained by the wife, “shall be omitted.—U.P. Act XXX of 
1957, Section 2 and Sch. 


38. Court may direct payment of alimony to wife or to her trustee.— 
In all cases in which the Court makes any decree or order for alimony, it 
may direct the same to be paid either to the wife herself, or to any trustee 
on her behalf to be approved by the Court, and may impose any terms or 
restrictions which to the Court seem expedient, and may from time to time 
appoint a new trustee, if it appears to the Court expedient 8° to do, 
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X—SETTLEMENTS 


39. Power to order settlement of wife’s property for benefit of husband 
and children. -Whenever the Court pronounces a decree of dissolution ç 
marriage or judicial separation for adultery of the wife, if it is made to ap of 
to the Court that the wife is entitledto any property, the Court may rt 
thinks fit, order such settlement as it thinks reasonable to be made of atch 
property or any part thereof, for the benefit of the husband, or of the Children 
of the marriage, or of both. 


Any instrument executed pursuant to aay order of the Court at the time 
ofor after the pronouncing of a decree of dissolution of marriage or judicial 
separation, shal: be deemed valid notwithstanding the existence of the disability 
of coverture at the time cf the execution thereot. 


Settlement of Camages.—The Court may direct that the whole or any 
part of the demages recovered under section thirty-four shall be settled for 
the benefit of the children of the marriage, or as a provision for the mainten- 
ance of the wife. 


40. Inquiry into existence of ante-nuptial or post-nuptial settlements.— 
The High Court, after a decree absolute for dissolution of marriage, ora 
decree of nullity of marriage, 


: and the District Court, after :its decree for dissolution of marriage or of 
nullity of marriage has been confirmed, 


may inquire into the existence of ante-nuptial or post-nuptial settlements 
made on the parties whose marriage is the subject of the decree and may make 
such orders, with reference to the application of the whole or a portion of the 
property settled, whether for the benefit of the husband or the wife, or of the 
children (if any) of the marriage, or of both children and parents, as to the 
Court seems fit: 


Provided that the Court shall not make any order for the benefit of the 
parents or either of them at the expense of the children. 


STATE AMENDMENT 
UTTAR PRADESH— In Section 40 — 


(1) par the words “High Court” the word ‘Court?’ shall be substitut? 


(2) The second paragraph, namely “and the District Court, after is 

decree for dissolution of marriage or of nullity of marriage has 

: pecu confirmed, shall be omitted—U.P. Act XXX of 1957 Section 
and Sch. 


XI—CUSTODY OF CHILDREN 


41. Power to make orders as to custody of children in suit for separa: 
tion.—In any suit for obtaining a judicial separation the Court may fro 
time to time before making its decree, make such interim orders, and may 
make such provision inthe decree, as it deems proper with respect tot 
custody, maintenance and education of the minor children, the marriage 2 
_whose parentsis the subject of such suit, and may, if it thinks fit, dim 
proceedings to be taken for placing such children under the protection of th 
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42. Power to make such orders after dccree.—The Court, after a 
decree of judicial separation, may upon application (by petition) for this 
purpose make, from time to time, all such orders and provision, with respect 
to the custody, maintenance and education of the minor children, the marriage 
of whose parents is the subject of the decree, or for placing such children 
under the protection of the said Court, as might have been made by such 
decree or by interim orders in case the proceedings for obtaining such decree 
were still pending. 


43, Power to make orders as to custody of children in suits for dis- 
solution or nullity.—In any suit for obtaining a dissolution of marriage or a 
decree of nullity of marriage instituted in, or removed to, a High Court, the 
Court may from time to time, before making its decree absolute or its decree 
(as the case may be), make such interim orders, and may make such provision 
in the decree absolute or decree, 


andin any such suit instituted in a District Court, the Court may from 
time to time, before its decree 1s confirmed, make such interim orders, and may 
make such provision on such confirmation. 


asthe High Court or District Court (as the case may be) deems proper 
with respect to the custody, maintenance and education of the minor children, 
the marriage of whose parents is the subject of the suit, 


and may, if it thinks fit, direct proceedings to be taken for placing such 
children under the protection of the Court. 


STATE AMENDMENT 
UTTAR PRADESH—In Section 43— 


(1) In the first paragraph the words ‘instituted in, or removed to a High 
Court” shall be omitted. 


(2) The second paragraph shall be omitted. 


(3) In the third paragraph for the words “High Court or District 
Court (as the case may be)? the words “Court” shall be substituted 
—U. P. Act XXX of 1957, Section 2 and Schedule. 


44. Power to make such orders after decree or confirmation.—The 
High Court after a decree „absolute for dissolution of marriage or a decree of 
nullity of marriage; 


_ and the District Court after a decree for dissolution of marriage or of 
nullity of marriage has been confirmed, 


may, upon application by petition for the purpose, make from time to 
time all such orders and provision, with respect to the custody, maintenance 
and education of the minor children, and marriage of whose parents was the 
subject of the decree, or for placing such children under the protection of 
the said Court, as might have been made by such decree absolute or decree 
(as the case may be), or by such interim orders as aforesaid. 


STATE AMENDMENT 
UTTAR PRADESH.—In Section 44— ` 


(1) Inthe first paragraph for the words “High Court”, the word 
“Court” shall be substituted. Sess 
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(2) The second paragraph, i.e. the words “and the District Co 
after a decree for dissolution of marriage or of nullity of Marriao, 
has been confirmed” shall be omitted— U. P. Act Xxx of 195" 
Section 2 and Sch. x 


XII—PROCEDURE 


45, Code of Civil Procedure to apply. —Subject to the provisions herc- 
in contained, all proceedings under this Act between party and party shall be 
regulated by the Code of Civil Procedure.* 


46. Forms of petitions and statements.—The forms set forth in the 
schedule to this Act, with such variation as the circumstances of each case 
require, may be used for the respective purposes mentioned in such Schedule, 


A7, Petition to state absence of collusion,—Every petition under this 
Act for a decree of dissolution of marriage, or of nullity of marriage, or of 
Judicial separation ** * shall Yk State that there is not any 
collusion or connivance between the petitioner and the other party to the 
marriage. 


Statements to be verified.—The statements contained in every petition 
under this Act shall be verified by the petitioner or some other competent person 
in manner required by law for the verification of Palints, and may at the hear- 
ing be referred to as evidence, 


48. Suits on behalf of lunatics.—When the husband or wife is a lunatic 
or idiot, any suit under this Act (other than a suit for restitution of conjugal 


rights) may be brought on his or her behalf b i 0 
entitled to his or her custody. y'the ‘committee or other perso 


49. Suits by minors.—Where the petitioner is a minor, he or she shall 
a ey ee Ge her next Ziend to me approved by the- Court; and no petition 
linor under this Act shall be fil i iend has 

undertaken in writing to be answerable for costs. Sor wah it ent a 


Such undertaking “* * shall be filed in Court, and the next friend shall 
thereupon be liable in the same manner and to the same extent as if he were & 
plaintiff in an ordinary suit. 


50. Service of petition.—Every petition under this Act shall be served 
on the party to be affected thereby, either within or without ° [India], in such 
manner asthe High Court by general or Special order from time to time 
directs 7 

= eee 
1. See now the Code of Civil Procedure, 1908 (5 of 1908). 
2. The words “or of reversal of judicial separation, or for restitution 


of conjugal rights, or for damages, shall bear a Stamp of five rupees, 
and” rep. by Act 7 of 1870. 


3. The words “in the first, second and third cases mentioned in this 
` section” rep. by ibid. : 


4. The words “shall bear a stamp of eight annas and” Tep., ibid. 
5. Subs. by A. O, 1950, for “the Provinces” which had been subs. by 
A, 0. 1948, for “British India” 


-0. Jangamwadi Mat ctidn. Digitized by eGangotri 
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Provided that the Court may dispense with such service altogether in 
case it deems necessary or expedient so to do. 


STATE AMENDMENT 


UTTAR PRADESH—In Section 50, for the words “High Court by 
general or special order from time to time directs”, the words “Court may 
direct” shall be substituted —U. P. Act XXX of 1957, Section 2 and Schedule. 


51. Mode of taking evidence.—The witnesses in all proceedings before 
the Court, where their attendance can be had, sball be examined orally, and 
any party may offer himself or herself as a witness, and shall be examined, 
and may be cross-examined and re-examined, like any other witness : 


Provided that the parties shall be at liberty to verify their respective 
cases in whole or in part by affidavit, but so that the deponent in every such 
affidavit shall, on the application of the opposite patty, or by direction of the 
Court, be subject to be cross-examined by or on behalf of the opposite-party 
orally, and after such cross-examination may be re-examined orally as afore- 
said by or on behalf of the party by whom such affidavit was filed. 


52, Competence of husband and wife to give evidence as to cruelty or 
desertion. --On any petition presented by a wife, praying that her marriage 
may be dissolved by reason of her husband having been guilty of adultery 
coupled with cruelty, or of adultery coupled with desertion without reasonable 
excuse, the husband and wife respectively shall be competent and compellable 
to give evidence of or relating to such cruelty or desertion. 


53. Power to close doors.—The whole or any part of any proceeding 
under this Act may be heard, if the Court thinks fit, with closed doors. 


54, Power to adjourn. —The Court may from time to time adjourn the 
hearing of any petition under this Act, and may require further evidence 
thereon if it sees fit so to do. 


55, Enforcement of, and appeal from, orders and decrees, - All decrees 
and orders made by the Court in any suit or proceeding under this Act shall 
be enforced and may be appealed from, in the like manner as the decrees and 
orders of the Court made in the exercise of its original civil jurisdiction are 


enforced and may be appealed from, under the laws, rules and orders for the 
time being in force : 


Provided that there shall be no appeal froma decree of a District Jaage 
for dissolution of marriage or of nullity of marriage : nor from the order o. 
the High Court confirming or refusing to confirm such decree ; 


No appeal as to costs. —Provided also that there shall be no appeal on 
the subject of costs only. 
STATE AMENDMENT 
UTTAR PRADESH.-~ In Section 55— 
(1) The first proviso shall be omitted. een 
(2) In the second proviso, the word “also” shall be omitted- U. P. 
Act XXX of 1957, Section 2 and Schedule. i 


56. Appeal to the Supreme Court.—Any person may appeal to “[the 
Supreme Court] from any decree (other than a eevee nisi) or order under this 
Act of a High Court made on appeal or otherwise, 


|. Subs, by ASM ISO POE Maer Majasta enti”. 
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and from any decree (other than a decree nisi) or order made in 
exercise of original jurisdiction by Judges of a High Court or of any Divisi 
Court from which an appeal shall not lie to the High Court. ; 


when the High Court declares that the case is a fit one for appeal to 
*[the Supreme Court]. 


XIII—-RE-MARRIAGE 


57. Liberty to parties to marry again.—When six months after the date 
‘of an order of a High Court confirming the decree for a dissolution of marriage 
made by a District Judge have expired, 


or when six months after the date of any decree of a High Court dissol- 
ving a marriage have expired, and no appcal has _been presented against such 
decree to the High Court in its appellate jurisdiction, 


or when any such appeal has been dismissed, 


or when in the result of any such appeal any marriage is declared to 
‘be dissolved, 


but not sooner, it shall be lawful for the respective parties to the marriage 
to marry again, as if the prior marriage had been dissolved by death : 


Provided that no appeal to *jthe Supreme Court] has been presented 
against any such order or decree. 


When such appeal has been dismissed, or when in the result thereof the 
marriage is declared to be dissolved, but not sooner, it shall be lawful for the 
respective parties to the marriage to marry again as if the prior marriage had 
been dissolved by death. 


STATE AMENDMENT 


UTTAR PRADESH.—In Section 57, for the existing section, the follow- 
ing shall be substituted : 


«57. Liberties to parties to marry again.—When six months after the 
date of any decree absolute dissolving a marriage have expired, 
and no appeal has been presented against such decree, 


or when any such appeal has been dismissed, or when in the result of 
any such appeal any marriage is declared to be dissolved, 


but not sooner, it shall be lawful for the respective parties to the 
marriage to marry again, as if the prior marriage had been dissol- 
ved by death.”—U, P. Act XXX of 1957, Section 2 and Schedule. 


58. English clergyman not compelled to solemnize marriages of persons 
divorced for adultery.— No clergyman in Holy Orders of the °[* j ] 
Church of England *[* * *] shall be compelled to solemnize the marriage 

«Of any person whose former marriage has been dissolved on the ground 0 
his or her adultery, or shall be liable to any suit, penalty or censure for 
solemnizing or refusing to solemnize the marriage of any such person. 


“1, Subs, by A. O 1950, for “Her Majesty in Council”. 
2. The word “United” rep. by Act 12 of 1873, Section 1 and Schedule: 
3, The words “aa'tyelad” Supt By Sutan” Tang Schedule ibid. 
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59, English Minister refusing to perform ceremony to permit use of 
his Church. -When any Minister of any Church or Chapel of the said Church 
refuses to perform such marriage service between any persons who but for 
such refusal would be entitled to have the same service performed . in such 
Church or Chapel, such Minister shall permit any other Minister in Holy 
Orders of the said Church, entitled to officiate within the diocese in which 
such Church or Chapel is situate, to perform such marriage service in such 
Church or Chapel. 


XIV MISCELLANEOUS 


69. Decree for separation or protection-order valid as to persons 
dea! ing with wife before reyersal.-—-Every Decree for ‘judicial separation or 
order to protect properly, obtained by a wife under this Act shall, until 
reversed or discharged, be deemed valid, so far as necessary, for the protection 
of any person dealing with the wife. 


No reversal, discharge or variation of such decree or order shall affect - 
any rights or remedies which any person would otherwise have had in respect 
of any contracts or acts of the wife entered into or done between the dates of 
such decree or order, and of the reversal, discharge or variation thereof. 


Indemnity of persons making payment to wife without notice of reversal 
of decree or protectioa order.—All persons who in reliance on any such 
decree or crder make any payment to, or permit any transfer or act to be 
made or done by, the wife wio has obtained the same shall, notwithstanding 
_ such decree or order may then have been reversed, discharged or varied, or the 
separation of the wife from her husband may have ceased, or at some time 
since the making of the decrce or order been discontinued, be protected 
and indemnified as if, at the time of such payment, transfer or other act, such 
decree or order were valid and still subsisting without variation, aid the 
separation had not ceased or been discontinued. 

unless, at the time of the payment, transfer or other act, such persons 
“had notice of the reversal, discharge or variation of the decree or order or of 
the cessation or discontinuance of the separation. 


61. Bar of suit for criminal conversation. — After this Act comes into 
operation, no person competent to present a petition under sections two an 
ten shall maintain a suit for criminal conversation with his wife. 


62 Power to make rules.—The High Court shall make such rules under 
this Act as it may from time to time consider expedient, and may from time 
to time altcr and add to the same : 


Provided that such rules, atterations and additions are consistent with 
the provisions of this Act and the Code of Civil Procedure.“ 


All such rules, alterations and additions sball be published in the; official 
Gazette. - - Š 


SOHEDULE OF FORMS 


No. 1— Petition by husband for a dissolution of marriage with 
damages against co-respondent, by reason of adultery. 


(See Sections 10'and 34) 
In the (High) Court of 


1, See now the Code cf Civil Proced ire, 1908 (5 of 1508), 
MD ed. Jangamwadi Math Collection. Digitized by eGangotri 
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To the Hon’ble Mr. Justice... cee 000090000000. se (Or to the Judge Ofeseeeesersenn) 
THE... ese ses ess esda Oke aan TSG . 
The petition of A.B. of 
SHEWETH, = ee 
- That your petitioner was on the...... ink MANE ONE 
houd Tah undead and lawfully married to C.B., then Ç, D, 
spinster at (a). ; 
3 2. That from his said marriage, your Petitioner lived and cohabited 
with his said wife alasan ane crese ANd Ales screens 


eeey eeececcen see ITET: tl 
lastly AE O ap ocks, wasanane era arag aNd that your petitioner 
and his said wife have had issue of their said marriage, five children, of 
whom two sons only survive, aged respectively twelve and fourteen years, 


which are unknown to your petitioner, the said C.B. in your petitioner's 
said house committed adultery with the said X.Y. 


4. That no collusion or connivance exists between me and my said 
wife for the purpose of obtaining a dissolution of our said marriage or for 
any other purpose. 

Your petitioner, therefore, prays that this (Hon’ble) Court will decree 
a dissolution of the said Marriage, and that the said X.Y. do pay the sum of 
Rupees 5,000 as damages by reason of his having committed adultery with your 
petitioner’s said wife, such damages to be Paid to your petitioner, or other- 
wise paid or applied as to this (Hon’ble) Court Seems fit. 


(Signed) A.B. (b). 
Form of Verification, 


I, A.B., the petitioner named in the above 


Petition, do declare that 
what is stated therein is true to the best of 


my information and belief, 
STATE AMENDMENT 
UTTAR PRADESH.—In Form |— i 
(i) the word and the brackets “(High)” and “(or to the Judge of)” 
and the words “To the Hon’ble Mr. Justice” Shall be omitted. 
(ii) the word and brackets “(Hon’ble)”’ wherever occurring, shall be 
omitted—U. P, Act XXX of 1957, Section 2 and Schedule. 
No. 2- Respondert’s statement in answer to N 0.1 
In the Court of. 


sossessereese thennan cases day 0 ee 
Between A.B., petitioner. 

; C.B., respondent, and 

X.Y. co-respondent, 


_CB, the respondent, by D.E. her attorney (or vakil, in answer to the 


Bake, he denies that she has On diverse or any occasions 


(b)— The ro Dangu st be ipe tpt ei iy peana 
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committed adultery with X.Y., as alleged in the third paragraph of the said 
petition. 2 


Wherefore the respondent prays that this (Hon’ble) Court will reject the 
said Petition. 
(Signed) C.B. 
STATE AMENDMENT 
UTTAR PRADESH.—In Form ‘No. 2, the word and the brackets 


“(Hon'ble)” shall be omitted—U. P. Act XXX of 1957, Section 2 and 
Schedule. 


No. 3—Co-respondent’s statement in answer to No. 1. 
In the (High) Court of 


The... see ee 06960106 soe we day of. esenea eseeeeces DO eee 460 
Between A.B., petitioner, ` 


C.B., respondent, and 


X.Y., co-respondent. 


X.Y., the co-respondent, in answer to the petition filed in this cause, 
saith that he denies that he committed adultery with the said C.B. as alleged 
in the said petition. 


Wherefore the said X.Y. prays that this (Hon’ble) Court will reject the 
prayer of the said petitioner and order him to pay the costs of and incident to 
the said petition. 


(Signed) X.Y. 
STATE AMENDMENT 


UTTAR PRADESH.—In Form No. 3, the words and brackets “(High)” 
and “(Hon'ble)” shall be omitted—U. P. Act XXX of 1957, Section 2and 
chedule. š 


No. 4—Petition for Decree of Nullity of Marriage 


(See Section 18) 
In the (High) Court Of... 00sec 000000000 


To the Hon’ble Mr. Justice... sesse se (OT tO the Judge Of. saene ere «».) 
"The secs ssvseeeee seedy Ola sse sasasg coe veces 186 C 


The petition of A.B. falsely called A.D.» 
SHEWETH, 


1. That on the... nee eee saeces „day Ofece coc ves ceescocsceces one. thousand eight 
hundred and... es .se.-esecsee3 YOUT petitioner, then a spinster, eighteen years of 
age, was married in fact, though notin law, to C.D., then 4 bachelor of 


about thirty years of age, at (some place in India). 


2. That from the said... eee ccocce sada Of. ce coe coccseses aoe one thousand 
eight hundred and eG eeeced cageees until the Oh ea a | one thousand x > 
eight hundred and... sses sss soo-se3 Your petitioner lived and cobabited with the 
said C.D., at divers places; and particulari abane oonengaeons KOKOSAN 

CC-0. Jangamwadi Math Collection. eee by eGangotri 
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3. That tbe said C.D. has never ConsuiiiMated 


the said  pretenteg 
marriage by carnal copulation, 


4. That at the time of the celebration of your petitioner’s said 
marriage, the said C.D. was, by reason of his Impotency or mal 
legally in:ompetent to enter into the contract of marriage. 


Pretended 
formation, 


5. That there is no collusion or connivance between her and the Said 
C.D. with respect to the subject of this suit. 


Your petitioner therefore prays that this (Hon’ble) Court will declare 
that the said marriage is null and void. 
(Signed) A.B. 
Form of Verification.—See No. 1. 
STATE AMENDMENT 


UTTAR PRADESH.—In Form No. 4, the words and the brackets 
“(High)”, (or to the Judge of)? and “(Hon’ble)” and the words “To'the 


Hon’ble Mr. Justice” shall be omitted—U, P. Act XXX of 1957, Section 
2 and Schedule. 4 


No. 5—Petition by wife for judicial Separation on the ground 
of her husband’s adultery 
(See Section 22) 
In the (High) Court of 
To the Hon’ble Mr. Justice 


(cr 
To the Judge of ). 
The... +++ aan eday Of aaa. 186. 
The petition of CB. Of.....0see0..the Wife of A.B. 
SHEWETH, 
l. That on the... eight hundred and SIKUY. saanane ananeng Gay Of 


ssresesesceseeny ONC LhOUSANd married to A.B., at the Church of... s.. .ees.. ss re YOU 
petitioner, then C.D., was lawfully......... .. , in the... aaa. 


_. 2. That after her said marriage, your petitioner cohabited with the 
said A B, at... cesseess and at, and that your petitioner and her said husband 
have issue living of their said marriage, three children, to wit etc., etc. (a). 


3. That on divers occasions in or about the months of August, 
September and October, one thousand eight hundred and siXty... sessen.. sees thé 
said A B., atessese see cee.. a fOrCSAid, committed adultery with E.F. wko was 


then living in the service of the said A B. and your petiticner at their sai 
residence............ aforesaid. i 


4. That on divers occasions in the months of October, November 
and December, one thousand eight hundred and Sixty.......0 cees the said A.B. 


At... see.. aforesaid, committed adultery with G.H., who was then living in the 
Se the said A.B. and your petitioner at their said TESICENCC... cae eeeeeeee® 
Or 


5. That no collusion Or connivance 


F exists bet elitioner and 
the said A.B. with respe s between your p 


ct to the subject of the Present suit. 


$ (2)—Stateshe, Tespective eS Ofthe a NA eGangotri 
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Your petitioner therefore prays that this (Hon’ble) Court will decree a 
judicial separation to your petitioner from her said husband by 
reason of his aforesaid adultery. 


(Signed) C.B. (b) 
Form of Verification ; See No. 1. 
STATE AMENDMENT 
UTTAR PRADESH.—Ia Form No. 5, the words and the brackets 
“(High)”, “(or to the jJudge of)” and ‘(Hon’ble) and the words “To the 


Hon'ble Justice” shall be omitted—U. P. Act XXX of 1957, Section 2 and 
Schedule. ` 


No. 6—Statement in answer to No. 5. 
In the (High) Court of 
B. against B. 
The... sesooa see eed ay Of... eecece 105600 
The.respondent, A.B. by W.Y., his attorney (or vakil) saith, — 


(1) That he denies that he committed adultery with E.F. as in the 
third paragraph of the petition alleged. 


(2) That the petitioner condoned the said adultery with E.F., if any. 


(3) That he denies that he committed adultery with G.H., asin the 
fourth paragraph of the petition alleged. 


(4) That the petitioner condoned the said adultery with G.H., ifany. 
Wherefore this respondent prays that this (Hon’ble Court will reject 
the prayer of the said petition. 
(Signed) A.B. 
STATE AMENDMENT 


UTTAR PRADEDH.—In Form No. 6, the words and the brackets 
“(High)” and ‘(Hon’ble)” shall be omitted,—U. P. Act, XXX of 1957, Sec- 
tion 2 and Schedule. 


No. 7—Statement in reply to No. 6 
In the (High) Court'of 
B. against B. . 
The day of ` 
The petitioner, C. B., by her attorney (or vakil), says— 
(1) That she denies that she condoned the said adultery of the respon” 


dent with E. F. asin the second paragraph of the statement in 
answer alleged. 


(2) That even ifshe had condoned the said adultery, the same has 
been revived by the subsequent adultery of the respondent with 
G. H., as set forth in the fourth paragraph of the petition. 


mab 


(b)—-The petition mustube signed byiths.ee ioner. aus diy eed 


ngotri 
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STATE AMENDMENT 


UTTAR PRADESH.—In Form No. 7, the word and the brackets 
“(High)” shall be omitted—U. P, Act XXX of 1957, Section 2 and ‘Schedule, 


gs ee 


No. 8—Petition for a judicial separation by reason of cruelty 


(See Section 22) 
In the (High) Court of 
To the Hon’ble ye Justice (or To the Judge 
o 
The day of 186 , 
The petition of A. B. (wife of C. B.) of 
SHEWETH, 
1. That on the day of one thousand 
eight hundred and s your petitioner, then A.D., spinster, was 


lawfully married to C. B., at 


2. That from her said marriage, your petitioner lived and cohabited 
With her said husband at until the day of one thousand 
eight hundred and » when your petitioner separated from her said 
husband as hereinafter more particularly mentioned, and that your petitioner 
and her said husband have had no issue ef their said marriage. 


3. That from and shortly after your petitioner’s said marriage, the said 
C. B. habitually conducted himself towards your petitioner with great harshness 
and cruelty, frequently’ abusing her in the coarsest and most insulting 


language, and beating her with his fists, with a cane, or with some other 
weapon. 


. 4. That on an evening in or about the month of one thousand 
eight hundred and » the said C. B. in the highway and opposite to 


pee Prevented from so doing by the interference of F. D., your petitioner's 
rother, 


5. That subsequently on the Same evening,. the said C. B. in his said 


house at aforesaid, struck your petitioner with his clenched fists 
a violent blow on her face. 

_,, 0» That on one Friday night in the month of one thousand 
eight hundred and » the said C. B., in without provocation, 


threw a'knife at your petitioner, thereby inflicting a severe wound on her right 
“Bang. 


... 7. Thaton the afternoon of the day of » one thousand 
eight hundred and > Your petitioner, by reason of the great and continu 
' cruelty practised towards her by her said husband, with assistance withdrew 


from and after the said day of , one thousand eight 
hundred and 2 your petitioner hath lived Separate and apart 
from her said husband, and hath never returned to his house or to cohabit 
tion with him, CC-0. Jangamwadi Math Collection. Digitized by eGangotn * 


bites Manasai ye 
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8. That there is no collusion or connivance between your petitioner 
and her said husband with respect to the subject of the present suit. 


Your petitioner, therefore, prays that this (Hon’ble) Court will decree 
a judicial separation between your petitioner and the said 
C. B., and also order that the said C. B. do pay the costs of and 
incident to these proceedings. 
(Signed) A. B. 
Form of Verification : See No. 1 
STATE AMENDMENT 


UTTAR PRADESH.—In Form No. 8, the words and the bracket 
“(High)”, (Hon’ble)” and “(or to the Judge of)” and the words “To the 
Hon’ble Mr. Justice” shall be omitted -U. P. Act XXX of 1957, Section 2 
and Schedule. rt aes 


No. 9 —Statement in answer to No.8 
In the (High) Court of 
The day of 
Between A. B., petitioner, and :: 
C. B., respondent. 

C. B., the respondent, in answer to the petition filed in this cause by 
W. J. his attorney (or Vakil) saith that he denies that he has been guilty 
of cruelty towards the said A. B., as alleged in the said petition. 


(Signed) C. B. 
STATE AMENDMENT 


UTTAR PRADESH.—In Form No. 9, the word and the brackets 
“(High)” shall be omitted—U. P. Act XXX of 1957, Section 2 and Schedule. 


No. 10— Petition for reversal of decree of separation 
(See Section 24) 


In the (High) Court of 
To the Hon’ble Mr. Justice.....csceaee-e.(OF tO the Judge Ofsssercesesesrseeres) 


The... eday Of. asasaran 186 « 6 
The petition... essees Aha Bo of... aeeusesesy 
SHEWETH, 


1. That our iti sewane A EE 
married eat, 23 petitioner was on the... y ; 


rae S 
A] 


is (Hon'ble) Court at tho 
That on the..cccoceday OfsesressessethiS (Hon'ble) a Gi 


petition P noA a decree affecting the petitione 
e 3 Ow. ng. 49, Witesmwaci Math Collection. Digitized by eGangotri 


lawfully 


re 
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(Here set out the decree) : 

3. That such decree was obtained in the absence of your petitioner 
who was then residing at............... ag 


(State facts tending to show that the petitioner did no 
Proceedings ; and, furthes, that had he known he might 
sufficient defence). 


t know of the 
have offered a | 


OF 


That there was reasonable ground for your petitioner leaving his said 
` wife, for that his said wife 


(Here state any legal grounds justifying the petitioner’s Separation 
from his wife), 


Your petitioner, therefore, prays that this (Hon’ble) Court will reverse 
the said decree. 
(Signed) A.B. 
Form of Verification : See No. 1. 
STATE AMENDMENT 


UTTAR PRADESH.—In Form No. 10, the words and the brackets 
“(High)”, “(or to the Judge of)” and “(Hon’ble) and the words “To the 
Hon’ble Mr. Justice” shall be omitted ~U. P. Act XXX of 1957, Section 2 
and Schedule. 

No. 11 --Petition for Protection-order. 


(See Section 27) 
In the (High) Court of | 


To the Hon'ble Mr. Justicz..........0(or to the Judge Ofverses reeves) 
The......... day Of... eaaa naa 186. 


The petition of C.B. of the wife of A.B. 
SHEWETH, 


That on the............day of, 
to A. B, at 


That she lived and cohabited with the said A. B. FOF soe see soe an YEATS At 
said maria also at.....seand hath hid..........children, issue of het 


said marriage, of Whom... es... e. arC NOW living with the applicant, and wholly 
dependent upon her earnings. 


soseseeeShe was lawfully married 


That on or about..........., the said A.B., without any reasonable causes 


deserted the applicant, and hath ever since remained separate and apart 
“from her. | : 


_ That since the desertion of her said husband, the applicant hath aD 
tained herself by her own industry (or on her own property, as the case 0 
be), and hath thereby and otherwise acquired certain property consisting 
(here state generally the nature of the property. 


Wherefore she prays an order for the protection of her earnings and 
Property acquired since the said, 


i EE day of : : 
and from all creditors and, PRISONS Claimingiunderyhinagotr 
(Signed) O. B. 


from the said A. B: 
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STATE AMENDMENT 


UTTAR PRADESH.—In Form No. 11, the words and the brackets 
“(High)” and “(or to the Judge of)” and the words “To the Hon'ble Mr. 
Justice’ shall be omitted— U. P. Act XXX of 1957, Section 2 and Sch. 


No, 12—Petition for alimony pending the suit 
(See Section 36) 
In the (High) Court of 
B. against B. 
To the Hon‘ble Mr. Justice... secessveseeseee(OF TO the Judge of... sere)? 
The sesso: sos sse cosy Ofree ssa osese ses 186. ; ; 
The petition of C. B., the 


lawful wife of A. B. 
SHEWETH, 

l. That thesaid A.B. has for some years carried on the business 

Of ena at cesses ANd from such business derives the nett 


ore income of from Bs, 4,000 to 5,000. 


2. That the said A. B. is possessed of plate, furniture, linen and other 
effects at his said house... ..» ese =e asee e aforesaid, all of which he acquired in 
right of your petitioner as his wife, or purchased with money be acquired 
through her, of the value of Rs. 10,000. 


3. That the said A. B. is entitled, under the will of his father, subject 
to the life interest of his mother therein to property of the valueof Rs 5, 0 or 
some other considerable amount, (a) 


Your petitioner, therefore, prays that this (Hon’ble) Court will decree 
such sum or sums of money by way of alimoay, pending the suit, 
as to this (Hon’ble) Court may seem meet. 


(Signed) C. B. 
Form of Verification : See No. 1. 
STAIE AMENDMENT 


UTTAR PRADESH. In Form No. 12, the words and the brackets 
“(High)”, “(or to the Judge of)” and “(Hon'ble)” and the words “To the 
Hone Mr. Justice” shall be omitted.—U. P. Act XXX of 1957, Section 2 
and Sch. 


No. 13—Statement in answer to No. 12. 
In the (High) Court of 
B against B 

A. B. Ofsceserenccesverses „the above-named respondent in ANSWEL .escseee-+ 

to the petition for alimony, pending the suit, of C. B., sayS— 
(a) The petitioner should state her husbands ‘income as accurately as 

possible. 4 í 
MD-60 


CC-0. Jangamwadi Math Collection. Digitized by eGangotri 
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1. In answer to the first . Paragraph of the said Petition, I say that] 
have for the last three years Carried, on the business Of AA at......and that 
from such business, I have derived a nett annual income of Rs, 99 


but less 
than Rs. 1,000, > Ut less 
2. In answer to the second Paragraph of the said Petition, I say that Ia 
Possessed of plate, furniture, linen and other chattels and effects i 


I say that I haveno 

: my aforesaid business, that such 

income, since my said wife left me, which she di on the,........... day of......... 
to continue. And I Say that out 


sum of Rs, }00 for such interest as aforesaid to m 


y late father’s executors, 
And also to support myself and my two eldest children, 


5 A the said petition, I say that, when my 
wife left, my dwelling-house on the ay of last, she took with her, 
and has ever since withheld and still withholds from me, plate, watches and 

i is my answer mentioned, of the value 


UTTAR PR ADESH. In Form No, 13, the 


word and brackets “(High)” 
shall be omitted— U. P, Act XXX of 1957, 


Section 2 and Schedule. 


No. 14- Undertaking by minor’s next Sriend to be answerable 
Jor respondent's costs, 
(See Section 49) 


In the (High: Court of 


I, the Undersigned A.B » of ; being the next friend of O.D, who 
isa minor, and Who is desirous of filing a Petition in this Court, under the 


igiti tri 
C-0. Jangamwadi Math Collection. Digitized by eGango' 
CC-0. 
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; . | against D.D. of „hereby undertake to be 
Indian De Gosts of the said D.D. in such suit. and that, ifthe said 
respo ail to pay to the said D.D when and in such manner as the Court 
a 1i order all such costs of such suit as the Court shall direct him (or her) to 
nae tothe said D.D., I will forthwith pay the same to the proper officer of 
this Court. 


Dated this day of 186 . 
(Signed) A.B. 


STATS AMENDMENT 


d and brackets 
UTTAR PRADESH.—In Form No. 14, the wor : 
“(High)” shall be omitted—U. P. Act XXX of 1957, Section 2 and Schedule, 
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APPENDIX XIII 


THE CONVERTS’ MARRIAGE DISSOLUTION ACT, 1866 
(Act No. 21 of 1866)* 


[2nd April, 196 | 
CONTENTS 
Sections 


1. Short title. 

2. (Repealed). 

3. Interpretation-clause, 

“Husband” 

“Wife”. 

“Personal law”, 

“Month” and “Year”, 

When convert deserted by his wife my sue for conjugal society. 
When convert deserted by her husband may sue. 
Court in which suit shall be brought. 

< Suit to be commenced by verified petition. 


On service of Petition, citation to respondent. í 
Form of citation. 


10. Service of citation, i 
11. Penalty on respondent not obeying citation, i 
12. Points to be proved on appearance of petitioner. | 
13. First interrogation of respondent. al 
14. Interrogations by Judge may be public or private. | 
15. Procedure when female respondent refuses to cohabit with petitione" | 

Adjournment for a year : Interview. | 


16. Procedure on expiration of adjournment : 
dent $ Decree. 


NRA 


kih 


Interrogation of resp 


17, Decree in case of male respondent refusing to cohabit on grounds? Lk 
petitioner’s change of religion. 


Proviso. 


18, Decree if respondent so refuse in case of unconsummated marriss | 
either party being impubes at the time of marriage, 


19. Liberty to parties to marry again. 


5 ide At K 
Hot iy araona tease, the, Sat gf, Manipur, vide AR | 
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Proviso. 


20. Judge to order commission ‘to issue for examination of exempted 
persons. 


21. Proof of marriage and desertion or repudiation of petitioner in 
consequence of conversion. 


22. Civil Procedure Code applied. 


23. Dismissal of suit if either party under age required by Act . 
parties cohabiting, or respondent willing to cohabit. pene ot 


24. Revival of suit after such dismissal. 

25. Petitioner’s cruelty or adultery to bar suit. 

26. Male petitioner’s cohabitation with one of several wives to bar suit, 
27. Dissolution of marriage not to affect status or right of children. 

28. Power to Court to award alimony. 


29. No appeal under Act; but Judge may state case raising question 
whether conversion has dissolved marriage. 


30. Case to state necessary facts and documents, and suit to be stayed. 
31. Case to be decided by three Judges. 
32. High Court may refer case to Judge for additions or alterations. 


33. High Court may decide questioniraised, and Judge shall dispose of 
case accordingly. 


34. Saving of Roman Catholic marriages. 
35. Extent of Act. 
FIRST: SCHEDULE—Form of petition. 
SEC IND SCHEDULE—Form of-citation in ordinary cases. 


THIRD SCHEDULE—Form of citation in case of respondent exempt 
from appearance in Court. 


Au Act to legalize, ander certain circumstances, the dissolution 
of marriages of 1* * * Converts to Christianity 


Preamble. —Whereas it is expedient to legalize, under certain circum- 
stances, the dissolution of marriages of ** * * Converts to Christianity deserted 
or repudiated on religious grounds by their wives or husband ; It is enacted 
as follows ¢ 


1. Short title.—This Act may be cited as the ** * * Converts’ Marriage 
Dissolution Act, 1866. 


2. Commencementof Act.—Rep. by the Repealing Act, 1874 (16 of 
1874), Section 1 and Schedule I. ca P : 


STATE AMENDMENT 
PONDICHERRY.—After Section 1 insert the following. 


2. Nothing contained in this Act shall apply to Saving the Renoncants 
of the Union territory of E NG 26 of 1968. p 


1, The Word Na tao pake bp hE A:S 
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3. Interpretation-clause.—in this Act— 


“Husband” ,—‘**[* * *] husband’ shall mean a married man 
domiciled in *(India), who shall have completed the age of 
sixteen years, ‘and shall not bea Christian, a Muhamadan nor 
a Jew; 

“Wife” .—**[* * *] wife” shall mean a married woman domiciled in 
*[India] who shall have completed the age of thirteen years, and 
shall not be a Christian, a Muhammadan nor a Jewess ; 


“Personal law” .—°“[Personal law]? shall mean any law, or custom 
having the force of law, of any persons domiciled in * [India] 
other than Christians, Muhammadans and Jews ; 

“Month” and “Year” —““Month” and “year” shall respectively mean 
month and year according to the British calendar ; 
ax $ * x 


4, When convert deserted by his wife may sue for conjugal society.—If 
a *[* * *] husband change his religion for Christianity, and if in consequence 
of such change his *(* * *) wife, for the space of six continuous months, 
desert or repudiate him, he may sue her for conjugal society. 


5. When convert deserted by her husband may sue.—Ifa *[* * *] wife 
change her religion for Christianity, and if in Consequence of such change 
her *|* * *] husband, for the space of six continuous months, desert or 
repudiate her, she may sue him for conjugal society. 


6, Court in which suit shall be brought.—If the respondent, at the time 
of commencement of such suit, reside within the local limits of the ordinary 
original civil jurisdiction of any of the High Courts of Judicature, the suit 
shall be commenced in such Court; otherwise it shall be commenced in the 
principal Civil Court of original jurisdiction of the district in which the 
defendant shall reside at the commencement of the suit. 

7. Suit to be commenced by verified petition.—The suit shall be 
commenced by a petition xin the form in the First Schedule to this Act, or as 
near thereto as the circumstances of the case will allow. 


The statements made in the petition shall be verified by the petitioner 
in the manner required by law for the Verification of plaints; and the 
Petition *[* * *] may be amended by permission of the Court. 


8. Onservice of petition, citation to respondent.--A copy of the 
petition shall be served upon the respondent, and the Court shall thereupon 
issue a citation under the seal of the Court and Signed by the Judge. 

1. The word “Native” omitted by the A. O. 1950, 


2. Subs. by the A, O. 1950, for “the Provinces” which had been subs. 
by the A. O, 1948, for “British India”. 


3. Subs. by the A. O. 1950 for “Native law”. 


4. The paragraph relating to “Number” rep. by Act 10 of 1914, 
Section 3 and Schedule II, and the definition of “High Court” rep: 
by the A. O. 1937, , 


5. The words ‘shall bear a stamp of two rupees, and rep.” by Act 7 of 
1870, Section. A BehodulédiLoPetigy Pisitize by eGangotri : 
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9. Form of citation.- In ordinary cases the citation shall be in the form 
in the Second Schedule to this Act, or as near thereto as the circumstances of 
the case will allow. 


But where the respondent is exempt by law from personal appearance 
in Court, or where the Judge shall so direct, the citation shall be in the form 
in the Third Schedule to this Act, or as near thereto us the circumstances of 
the case will allow. 


10. Service of citation.— A copy Of the citation sealed with the seal of 
the Court shall be served on the respondent ; and the provisions of the Code 
of Civil Procedure as to the service and endorsement of summonses shall 
apply, mutatis matandis, to citations under this Act (5 of 1908). 


11, Penalty on respondent not obeying citation.—If the respondent 
shall not obey such citation, and comply with cvery other requirement made 
upon her or him under the provisions ofthis Act, she or he shall be liable 
to punishment under Section 174 of the Indian Penal Code (45 of 1860). 


12, Points to be proved on appearance of petitioner. — On the day fixed 


in the citation the petitioner shall appear in Court, and the following points 
shall be proved ; 


(1) the identity of the parties ; 
(2) the marriage between the petitioner and the respondent ; 


(3) that the male party tohe suit has completed the age of sixteen 
years, and that the female party to the suit hasc ompleted the age 
of thirteen years; 


(4) the desertion or repudiation of the petitioner by the respondent ; 


(5) that such desertion or repudiation was in consequence of the 
petitioner’s change of religion ; 


(6) and that such desertion or repudiation had continued for the six 
months immediately befcre the commencement of the suit. 


13. First interrogation of respondent.—The respondent, if such points 
be proved to the satisfaction of the Judge, shall thereupon be asked whether 
she or he refuses to cohabit with the petitioner, and, if sc, what is the groun 
of such refusal. 


ln ordinary cases such interrogation and every other interrogation 
Prescribed by this Act shall be made by the Judge, but when the ingi 
is exempt by law from personal appearance in Court, or when the Ju ike 
Shall, in his discretion, excuse the respondent from such appearance, the 
interrogations shall be made by Commissioners acting under such commission 
as hereinafter mentioned. 


14, Interrogations by Judge may be public or private.— Every interro- 
gation mentioned in this Act and made by the Judge may, at the discretion of 
the Judge, take place in open Court or in his private room. 


If any such interrcgation take place in open Court, ihe Juday Taah 
long as it shall E froin the Court all such persons as ne shall 
think fit to exclude. 


15. Procedure when female respondent refuses to cohabit «HR P le. 
tioncr ; Adjournment for a year ; Interview.—If the respondadi ere ‘asthe 
and in answer do the AMEN pgatesies MOG IMME Mom 


x 
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case may be, shall refuse to cohabit with the petitioner the Judge, ifupon 
consideration of the respondent’s answers and of the facts which may have 
been proved b: the petitioner he shall be of opinion that the ground for such 
refusal is the petitioner’s change of religion, shall make an order adjourning 
the case for a year, and directing that, in the interim, the parties shall, at 
such place and time as he shall deem convenient, have an interview of such 
length as the Judge shall direct, and in the presence of such person or persons 
(who may bea female or females) as the Judge shall select, with the view of 
ascertaining whether or not the respondent freely and voluntarily persists in 
such refusal. 

16. Procedure on expiration of adjournment : Interrogation of respon- 
dent ; Decree. At the expiration of such adjournment the petitioner shall 
again appear i: Court and shall prove that the said desertion or repudiation 
had continued up to the time last hereinbefore referred to ; and if the points 
mentioned in Section 12 and this section of this Act shall be proved to the 
satisfaction of the Judge, and ifthe respondent on being interrogated by the 
Judge or Commissioners, asthe case may be, again refuse to cohabit with 
.the petitioner, the respondent shall be taken to have finally deserted or 
repudiated the petitioner, 


and the Judge shall, by a decree under his hand and sealed with the seal 
of his Court, declare that the marriage between the parties is dissolved. 


17. Decree in case of male respondent refusing to cohabit on grounds 
of petitioner's change of religion.— If the respondent be a male, and in answer 
to the interrogatories of the Judge or Commissioners, as the case may be, shall 
refuse to cohabit with the petitioner, the Judge, if upon consideration of the 
respondent’s answers and ofthe facts which may have been proved by the 
petitioner he shall be of opinion that the ground for such refusal is the peti- 
tioner’s change of religion, shall adjourn the case for a year. 


At the expiration of such adjournment, the petitioner shall again appear 
in Court; and if the respondent on being interrogated by the Judge or 
Commissioners, as the case may be, again refuse to cohabit with the petitioner, 
the Judge shall thereupon pass such a decree as last aforesaid ; 


Proviso.— Provided that if the petitioner shall so desire (but not other- 
wise), the proceedings in the suit shall, mutatis mutandis, be the same as 1D 
the case of a female respondent. 3 


18. Decrec if respondent so refuse in case of unconsummated marriage, 
either party Leing impubes at the time of marriage.—Notwithstanding 2D)- 
thing hereinbefore contained, ifit shall appear at any stage of the suit that 
both or either of the parties had not attained puberty at the date of tbeir 
marriage, and that such marriage has not been consummated; and if in 
answer to the interrogatories made pursuant to Section 13 of this Act, the 
respondent shall refuse to cohabit with the petitioner, and allege, as thé 
ground for such refusal, that the petitioner has changed his or her religion, 
the Judge shall thereupon pass such a decree as last aforesaid. 

15. Liberty to parties to marry again.—When any decree dissolving 2 
marriage shall have been passed under the provisions of this Act, it shall be as 
Jawful for the respective parties thereto to marry again as if the prior marriage 
had been dissolved by death, and the issue of any such re-marriage shall be 
legitimate, any ‘[personal law] to the contrary notwithstanding ; 


Priviso.—Provided always that no Minister of Religion shall be 


T. Subn by e A O S ee 


compelled to solemnize the marriage ofany person whose former marriage 
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may have been dissolved under this Act, or shall ‘be liab £ 
penalty for refusing to solemnize the marriage of any Saah iae any suit or 


20. Judge to order commission to issue for examinati 

e to ord ; on of exempted 
persons.—In suits instituted under this Act, the Judge shall order a cowie 
< gena [sine ie such persons: whether males or females or both, as he shall 
think fit, for the examination on interrogatories or otherwise O 
so exempt as aforesaid. eon era 


The provisions of the Code of Civil Proceduré (5 of 1908) shall, so far as 
practicable, apply to commissions issued under this section. 


21. Proof of marriage and desertion or repudiation of petitioner in 
consequence of coaversion.—At any stage of a suit instituted under this Act, 
cohabitation as man and wife shall be sufficient presumptive evidence of the 
marriage of the parties, and proof of the respondent's refusal or voluntary 
neglect to cohabit with the petitioner, alter his or her change of religion and 
after knowledge thereof by the respondent, shall be sufficient evidence of the 
respondent’s desertion or repudiation of the petitioner, and shall also be 
sufficient evidence that such desertion or repudiation was in consequence of 
the petitioner’s change of religion, unless some other sufficient cause for such 
desertion or repudiation be proved by the respondent. 

22. Civil Procedure Code applied, — The provisions of the Code of 
Civil Procedure (5 of 1908) as to the summoning and examination of witaesses 
shall apply in suits instituted under this Act. 


23, Dismissalof suit if either party under age required by Act, or if 
parties cohabiting, or respondent willing to cohabit.—-If at any stage of the 
suit it be proved that the male party to the suit isor was at the institution 
thereof under the age of sixteen years, or that the female party to the suit is 
or was at the same time under the age of thirteen years, or that the petitioner 
and the respondent are cohabiting as man and wife, or ifthe Court is satisfied 
by the evidence adduced that the respondent is ready and willing so to cohabit 
with the petitioner, the Court shall passa decree dismissing the suit and 
stating the ground of such dismissal. 
~% 4, Revival of suit after such dismissal.—If at any time within twelve 
upon any of the grounds mentioned 
the respondent again desert or repudiate the 

his or her change of religion, the suit may be 
and upon proof of the former decree 


the stage at which it had arrived immediately b 
he provisions hereinbefore contained, the 
Judge shall pass a decree of the nature mentioned in Section 16 of this Act. 


25. Petitioner’s cruelty or adultery to bar suit. Ifat any stage of the 
suit it be proved that the respondent has deserted or repudiated the petitioner 
solely or partly in consequence of the petitioner s cruelty or adultery, the 
Court shall pass a decree dismissing the suit and stating the ground of such 
dismissal. 

A suit dismissed under this section shall not be revived. 

£ several wives to bar 


26. Male petitioner’s cohabitation with one 0 rel wives to 
suit.—If the setitioner being a male, has at the time of the institution of the 


sui i spondents ; and ifat any 
suit twolor mors Vesga MRA ttt, nake thom, all respon n ; 
MD—61 
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stage of the suit it be proved that he is cohabiting with one of such Wives as 
man and wife, or that any one of such wives is ready and willing so to Cohabit 
with him, the Court shall passa decree dismissing the suit and Stating the 
ground of such dismissal, 


The provisions as to revival contained in Section 24 of this Act shall 
apply, mutatis mutandis, to a suit dismissed under this section. | 


27. Dissolution of marriage not to affect status or right of children,- 
A dissolution of marriage under the Provisions of this Aci shall not operate to 


> 


28. Power to Court to award alimony. If a suji te commenced under 
the provisions of this Act, and it appear to the Court that the wife has not 
sufficient separate property to enable her to maintain herself Suitably to her 
Station in life andto prosecute or defend the suit, the Court may, pending 
the suit, order the husband to furnish the wife with Suflicient funds to enable 
vi to prosecute or defend the Suit, and also for her maintenance pending 
the suit. 


Ifthe suit be brought by a husband against a wife, the Court may by 
the decree order the husband to make such allowance to his wife for her 
maintenance during the remainder of her life asthe Court shall think just, 
and having regard to the condition and station in life of the parties. 


And allowance to ordered shall cease from the time of any`subsequent 
marriage of the wife. 


this Act ; but if, at any stage of the suit, the respondent shall allege by way of 
defence that the marriage between the Parties has been dissolved by the 
Conversion of the petitioner, and that Consequently 
a *[* * *] husband ora “Te * k a] wite 


30. Cas: to state necessary facts and documents, and suit to be 
stayed. — Every such case Shall concisely set furth such facts and documents as 
may be necessary to enable the High Court to decide the questions raised 


thereby, and the suit shall be stayed until the judgment of such Court shall 
have been received as hereinafter provided. 


__ 31. Case to be decided by three Judges.--Every such case shall be 
decided by at least three Judges of the High Court, if such Court be the High 
Court at any of the Presidency-towns ; and the petitioner and respondent 
val appear and be heard in the High Court in person or by advocate or 


1. Subs. by the A. O. 1950 for “Native law”, 
4, The word “Native” omitted by the A, Ga 1958an 
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32, High Court may refer case io Jad iti i 
f ge for additions or alterations.— 
If the High Court shall not be satisfied that the statements a alaa nii 
case are sufficient to enable it to determine the questions raised thereby, the 
Bian euch adel cette te case pesk to the Judge by whom it was stated 
e ions thereto or alterations therei i , 
Gn Bone herein as the High Court may 
33. High Court may decide question raised, and Judge shall dispose of 
case accordingly.—Iit shall be lawful for the High Court, upon the Fearing 
of any such case, to decide the questions raised thereby, and to deliver iis 
judgment thereon containing the grounds on which such decision is founded ; 
and it shall send to the Judge by whom the case was stated a copy of 
such judgment:under the seal of the Court and the signature of the Registrar, 
and the Judge shall, on receiving the same, dispose of the case conformably to 
such judgment. 
34. Savingof Roman Catholic marriages. —Nothing contained in this 
Act [E * *] shall be taken to render invalid any marriage of a*[* * *] 
convert to Roman Catholicism if celebrated in accordance with the rules, rites, 
ceremonies and customs of the Roman Catholic Church *[* * *]. 


“135. Extent of Act.—This Act extends to 5[the whole of India *Texcept 
the State of Jammu and Kashmir and the Union Territory of Manipur] j. J 


THE FIRST SCHEDULE 
(See Section 7) 
FORM OF PETITION 


Stamp 


™ X 
yen 
To the Judge of the Civil Court of 
The 
The petition of A. B. of 
SHEWETH : 
1. That your pe 
day of 18 


day of 18 . 


titioner was born on or about the 


1. The words and figures “or in Act Nos. XXV of 1864 and V of 1865” 

Act 16 of 1874, Section 1 and Sch. a : 

2. The word “Native” omitte y the A. O. f : Lis 
‘ f such Church shall be liable to any 

“and no Clerey rc Sida ither of the two Acts last 


er the rovisions of © 0 
yan p solemnizing any such marriage” rep. 


1874, Scction 1 and Sch. ; 

4 By AT IRN. O. 1948, for the former Section Bor eae 

5. Subs. by the A. 0. 1950, for “all the Provinces of India”. 4 
6. Subs. by Act 48 of 1959, Section 3 and Sch. I, for certain words 


Ge Ree printed below the word “Stamp” rep: by Act 


The w i 64 : 
Dot wE harore Maid Sohetibn. Digitized by eGangotri 
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2. That your petitioner was on the day of in the 
year 18 lawfully married to G. D. at 

3. That the said C, D. is now of the age of years or there- 
abouts. 

4. That after his said marriage, your petitioner lived and Cohabited with 
his said wife at aforesaid until the day of 18 , 

‘5. That previous to the day of 18 


your petitioner 


changed his religion for Christianity, and that on such day he was baptised and 


became a member of the Church of 


6. That on the day of 18 . (at least six months prior 
to the date of the petition), the said C. D. deserted your petitioner, and has 
not since resumed cohabitation with him. 7 


7. That such desertion was in ccnscquence of your Petitioner’s said 
-change of religion. 


8. Thatthereis no collusion nor Connivance between your petitioncr 
and the said C. D. 


Your petitioners therefore prays that your H 
C. D. to live and cohabit with your petitioner, or dec] 
marriage is dissolved. 


Onour will order the said 
are that your petitioner’s 


3 A. B. 
Form of Verification 


I, A. B., the petitioners named in the above petition, 
“is stated therein is true to the best of my information and b 


THE SECOND SCHEDULE 


do declare that what 
elief, 


(See Section 9) 


FORM OF CITATION IN ORDINARY CASES 
To C. D. of 


Whereas A. B. of » Claiming to have been lawfull 
married to you, the said C. D., has filed his (or her) mantic against you in the 
Civil Court of _ alleging that you, the said C. D., have deserted him 
(or her) for SIX months in consequence of his (or her) having changed his 
(or her) religion for Christianity and praying that, unless you consent to live 
and cohabit with him (or her), it may be declared that his (or her) marriage is 
dissolved : Now this is to command you that, at the expiration of days 
(at least one month) from the date of the service of this on you, you do appear 
in the said Court then and there to make answer to the said petition, a copy 
whereof, sealed with the seal of the said Court, is herewith served upon you. 
And take notice that in default of your so appearing, you will be liable 
to punishment under Section 174 of the Indian Penal Code (45 of 1860). 


Dated the day of 18 


< (Signed) E. F., 
CC-0. Jangamwadi Math Collection BoRe.of the Civil Court of , 


App. XII] | CONVERTS’ MARRIAGE DISSOLUTION ACT, 1866 485 


(Indorsement to be made after servicc) 


This citation was duly served by G. H. onthe within-named C. D. of at 
on the day of 18 . 


(Signed) G. H. 
THE THIRD SCHEDULE 
(See Section 9). 


FORM OF CITATION IN CASE OF RESPONDENT EXEMPT 
FROM APPEARANCE IN COURT 


To C. D. of 

Whereas A. B. of , claiming to have been lawfully married 
to you, the said O. D., has filed his (or her) petition against you in the Civil 
Court of , alleging that you, the said C. D., have deserted 


him (or her) for six months in consequence of his (or her) having changed his 
(or her) religion for Christianity, and praying that, unless you consent to 
cohabit with him (or her), it may be declared that his (or her) marriage is 
dissolved ; : 


Now this is to command you that, at the expiration of days (at 
least one month) from the service of this on you, you do hold yourself in 
readiness to answer and do answer such interrogatories as may be put to you 
by Commissioners duly authorised in that behalf under a commission issued by 
this Court, in reference to the said petition, a copy whereof, sealed with the 
seal of the said Court, is herewith served upon you. 


ice that, in default of your so holding yourself in readiness 
and Lessons interrogatories, you will be liable to punishment under 
_ Section 174 of the Indian Penal Code (45 of 1860). 


Dated the day of 18 . 
(Signed) E, F., 
Judge of the Civil Court of, 
(Indorsement to be made after service) 


Ig . H. on the within-named ©. D. of a 
This citation was aly antes by ss La T 


(Signed) G. H. 


ro agé agan ee 


CC-0. Jangamwadi Math Collection. Digitized by eGangotri 
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THE INDIAN MATRIMONIAL CAUSES (WAR MARRIAGES) ACT, 1948 
(Act No. 40 of 1948) 

[3rd September, 1948] 


CONTENTS 
Sections 


1. Short title and extent. 

2. Definitions. 

3. Application of Act. 

4. Temporary extension of jurisdiction of High C. urts. 
5. Saving. 

6. Certain decrees and orders to be recognised. 

7. Power to make rules. 


An Act to confer upon Courts temporary jurisdiction in certain 
matrimonial causes 


_ , Whereas it is expedient to confer upon Courts *|* * +] temporary 
Jurisdiction in certain matrimonial causes ; 


It is hereby enacted as follows — 


1. Short title and extent.—(1) This Act may be called the Indian 
Matrimonial Causes (War Marriages), Act, 1948. 


(2) It extends to the whole of India, except *[the territories which imme- 
diately before the Ist November, 1956, were comprised in Part B States]. 


2. Definitions.—In this Act, unless there is anything repugna t in the 
subject or context,— 


(a) “High Court” shall have the same meaning as in the Indian 
Divorce Act, 1869 (4 of 1869) ; 


(b) “marriage” includes a Purported marriage which was void ab initio 
and “husband” and “‘wife” shall be construed accordingly ; 


(c) “war period” means the period commencing on the 3rd day of 
September, 1939, and ending on the 31st day of March, 1946. 


3. Application of Act.—The marriages to which this Act applies are 
marriages solemnized during the war Period, where the husband was, at the 
time of the marriage, domiciled outside India, andthe wife was, immediately 
before the marriage, domiciled in India $ 


._ _Provided that this Act shall not apply to any marriage if, since the solem- 
nization thereof, the parties thereto have resided together in the country in 
which the husband was domiciled at the time of residence. 


1. The words “in the Provinces of India” omitted by the A. O. 1950, 


2. Subs. by the Adaptation of Laws (No. 3) Order, 1956, for “Part B 
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Explanation.—For the purposes of the above i 

i roviso th 

United States of America, the whole of the United Kingdom and pear 
any British possession 1j* * %] shall each be treated as one country. 


4. Temporary extension of jurisdiction of High Courts.— 
of any marriage to which this Act applies, the High Court shall = pene 
tion in and in relation to any proceedings for divorce or for nullity of marriage 
as if both parties were at all material times domiciled in India ; and subject 
to the provisions of this Act, the provisions of the Indian Divorce Act, 1869 
(4 of 1869), shall apply, so far as may be, in relation to any such proceedings 
instituted under this Act as if they were proceedings instituted under that Act ; 


Provided that this section shall not apply in relation to any proceedings 
for divorce or for nallity of marriage unless— 


(a) the paitan or the respondent professes the Christian religion, 
an 


(b) the proceedings for divorce or for nullity of marriage are commen: 
ced not later than three years from the commencement of this 


Act. 


«5. Saving.—Nothing in this Act shall be deemed to extend or alter the 
jurisdiction of the High Court in, or in relation to, any proceedings for divorce 
or for nullity of marriage, where at the commencement of those proceedings 
the parties are domiciled anywhere in India. 

6. Certain decrees and orders to be recogaised. - The validity of any 
decree or order made in the United Kingdom by virtue of the Matrimonial 
Causes (War Marriages) Act, 1944 shall, by virtue ofthis Act, be recognised 
in all Courts in the States of India. $ 
ke rules.—The High Court may make such rules as 


7, . Power to ma b À u 
may be necessary for the purpose of carrying out the objects of this Act. 


1. The words sagang dis oomitted bythe Arcs be? 


THE HINDU WIDOWS’ RE-MARRIAGE ACT, 1856? 
(Act No. 15 of 1956) 


[25th July, 1856] 
CONTENTS 
Sections 
1. Marriage of Hindu widows legalized. 


2. Rights of widow in deceased husband’s property to cease on her re- 
marriage, 


3. Guardianship of children of deceased husband on the re-marriage of 
his widow. 


4. Nothing in this Act to render any childless widow capable of 
inheriting. 


5. Saving of rights of widow marrying, except as provided in Section 2 
to 4, 


6. Ceremonies constituting valid marriage to haye same effect on 
widow’s marriage. 


7. Consent to re-marriage of minor widow. 
Punishment for abetting marriage made contrary to this section. 
Effect of such marriage. Proviso. 
Consent to re-marriage of major widow. 


An Act to remove all legal obstacles to the marriage of Hindu widows 


Preamble—W hereas it is known that, by the law as administered in the 
Civil Courts established in the territories in the possession and under the 
Government of the East India Company, Hindu widows with certain excep- 
tions are held to be, by reason of their having been once married, incapable 
ofcontracting a second valid marriage, and the offispring of such widows 


by any second marriage are held to be illegitimate and incapable of inheriting 
property ; 


1. Short title given by the Indian Short Titles Act, 1897 (14 of 1897). 


This Act has been extended to Berar by the Berar Laws Act, 1941 (4 of 
1941) and has been declared to be in force in— 


all the Provinces of India, except the Scheduled Districts, by the Laws 
Local Extent Act, 1874 (14 of 1874), Section 3 ; 


the Sonthal Parganas, by the Sonthal Parganas Settlement Regulation 
(3 of 1872), Section 3 5 


the Khondmals District by the Khondmals Laws Regulation, 1936 (4 of 
1936), Section 3 and Schedule ; and 
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And whereas many Hindus believe that this im i i 
1 whe dus uted le 

although it is in accordance with established custom, Fs not en aces 
with a true interpretation of the precepts of their religion, and desire that 
the civil law administered by the Courts of Justice shall no longer prevent 


Lo OO OOS 


(From p. 486) . 


the Angul District by the Angul La i 
Section 3. y the Angul Laws Regulation, 1936 (5 of 1936), 


Ka ae been extended to the New Provinces and Merged States, sce | 
It has been declared, by notification under Section 3 (a) of the Sched | 
Districts, Act, 1874 (14 of 1874), to be in force in the See a, 
Districts, namely < ’ ; 
West Jalpaiguri See Gazettee of India, 1881, Pt. I, p. 74. 


The Districts of Hazaribagh, Lohardaga 
(now the Ranchi District, see Calcutta 
Gazette, 1899, Pt. I, p. 44), and 
Manbhum, and Pargana Dhalbhum 
and the Kolhan in the District of 


Singhbhum > Ditto 1881, Pt. I, p. 504 
Kumaon and Garhwal Ditto 1876, Pt. I, p. 605 
The Scheduled protion of the Mirza- i 

pur District Ditto 1879, Pt. I, p. 383 
Jaunsar Bawar Ditto 1879, Pt. T, p. 382 
The District of Lahaul Ditto 1868, Pt. I, p. 301 
The Scheduled Districts of the C. P. Ditto - 1879, Pt. I, p. 771 
The Scheduled Districts in Ganjam and 3 

Visakhapatnam Ditto 1898, Pt. I, p. 870 
Coorg Ditto 1878, Pt. I, p. 747 


The Dists. of Kamrup, Naugong, 

Darrang, Sibsagar, Lakhimpur, Goal- 

para‘ (excluding the Eastern Dvars) 

and Cachar (excluding the North : 

Cachar Hills) Ditto 1878, Pt. I, p. 533 
The Garo Hills, the Khasi and Jaintia 

Hills, the Naga Hills, the North 

Cachar Hills, the Cachar District and 


in the Goalpara $ i 
SE ra Dan i e Ditto 1897, Pt. I, p. 299 
i inghbhum 
HX Porina Estate in the Sing Ditto 1897, Pte T ps 1059 


Tt has been extended, by notification under Section 5 of the last-mentioned 
Act, to the following Scheduled Districts, namely: -= ' 
The Tarai District of the Province of See Gazette of India, 1876, Pt. I, | 
Agra < 503. l 
The Andaman and Nicobar Islands... Ditto 1882, Pt. T, p, 148. 
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those Hindus who may be so minded from adopting a different custom, in 
accordance with the dictates of their own consciences ; 


And whereas it is just to. relieve all such Hindus from this legal ir- 
capacity of which they complain, and the removal ofall legal obstacles to the 
marriage of Hindu widows will tend to the promotion of good morals and to 
the public welfare ; It is enacted as follows: ~ f 


1. Marriage of Hindu widows Iegalized.—No marriage contracted 
between Hindus shall be invalid, and the issue of no such marriage shall be 
illegitimate, by reason of the woman having been previously married or 
betrothed to another person who was dead at the time of such marriage, any 
custom and any interpretation of Hindu law to the contrary notwithstanding. 


2. Rights of widow in deceased husband’s property to cease on her 
re-marriage.—All rights and interests which any widow may have in her 
deceased husband’s property by way of maintenance, or by inheritance 10, 
her husband or to his lineal successors, or by virtue of any will or testa- 
mentary disposition conferring upon her, without express permission to 
ré-marry, only a limited interest in such property, with no power of alienating 
the same, shall upon her re-marriage cease and determine as if she had then 
died ; and the next heirs of her deceased husband, or other persons entitled 
to the property on her death, shall thereupon succeed to the same. 


3. Guardianship of children of deceased husband on the re-marriage 
of his widow.— On the re-marriage of a Hindu widow, if neither the widow 
nor any other person has been expressly. constituted by the will or testamentary 
disposition of the deceased husband the guardian of his children the 
father or paternal grandfather or the mother or paternal grandmother, of the 
deceased husband; or any male relative of the deceased husband, may peti- 
tion the highest Court having original jurisdiction in civil cases in the place’ 
where the deceased husband was domiciled at the time of his death for the 
appointment of some proper person to be guardian of the said children, and 
thereupon it shall be lawful for the said Court, if it shall think fit, to appoint 
such guardian, who when appointed shall be entitled to have the care and 
custody of the said children, or of any of them during their minority, in the 
Place of their mother ; and in making such appointment the Court shall be 
guided, so far as may be by the laws and rules in force touching the guardian- 
ship of children who have ncither father nor mother : 


Provided that, when the said chiléren have no property of their own 
sufficient for their support and proper education whilst minors, no such ap- 
pointment shall be made otherwise than with the consent of the mother unless 
the proposed guardian shall have given security for the support and proper 
education of the children whilst minors. 


4. Nothing in this Act to render any childless widow capable of in- 
heriting.—Nothing in this Act contained shall be construed to render any 
widow who, at the time of the death of any person leaving any property, 1s & 
childless widow, capable of inheriting the whole or any share of such pro- 
perty, if before the passing of this Act, she would have been incapable of 
inheriting the game by reason of her being a childless widow. 


Puss ¿Saving of rights of widow marrying, except as provided la Seet 
2 to 4.— Except as in t i i ions i ided, a widow sh 
not, by reason of ee GA ES. pres Be tg opener ae any right to which 
she would otherwise be entitled; and every widow who has re-married shall: 
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have the same rights of inheritance as she would .have had, had such marriage 
been her first marriage. 


: 6. Ceremonies constituting valid marriage to have same effect on 
widow’s marriage.—Whatever words spoken, ceremonies performed or en- 
gagements made on the marriage of a Hindu female who has not been pre- 
viously married, are sufficient to constitute a valid marriage, shall have the 
same effect ifspoken, performed or made on the marriage of a Hindu widow ; 
and no marriage shall be declared invalid on the ground that such words, 
ceremonies or engagements are inapplicable-to the case of a widow. 


7. Consent to re-marriage of minor widow.—If the widow re-marrying 
is a minor whose marriage has not been consummated, she shall not re-marr) 
without the consent -of her father, or if she has. no father, of her paternal 
grandfather, or if she has no such grandfather, of her mother, or failing all 
these, of her elder brother, or failing also brothers, of her next male relative. 


Punishment for abetting marriage made contrary to this section.—All 
persons knowingly abetting a marriage made contrary to the provisions of 
this section shall be liable to imprisonment for any term not exceeding one 


year or to fine or to bath. 


__ Effect of such marriage : Proviso. 

to the provisions of this section may be declared ao of a marriage made 
i a uesti regarding the val L se ma. 

Provided that aan ae Orns x such consent as 1s aforesaid shall 


contrary to the provisions of this section, € 
-be presumed until the contrary is proved, and that no such marriage shall be 
‘declared void after it has been consummated. 


—And all marriages made contrary 
declared void bya Court of law : 


In the case of a widow who is 
mated, her own Consent shall 
ful and valid. 


Consent to re-marriage of major widow. 
of full age, or whose marriage has been consummate! 
be sufficient consent to constitute her re-marriage law 


r 


un wanen oe 
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THE ANAND MARRIAGE ACT, 1909 
(Act No. 7 of 1909) 
[22nd October, 1909] 
CONTENTS 


Sections 

Short title and extent. 

Validity of Anand marriages. 

Exemption of certain marriages from Act. 

Saving of marriages solemnized according to other ceremonies. 
Non-validation of marriages within prohibited degrees. 


An Act to remove doubts as to the validity of the marriage ceremony 
common among the Sikhs called Anand 


Whereas it is expedient to remove any doubts as to the validity of the 
marriage ceremony comimon among the Sikhs called Anand ; 


It is hereby enacted as follows :— 


1. Short title and extent.— (1) This Act may be called the Anand 
Marriage Act, 1909 ; and 


(2) It extends to the whole of India *[except the State of Jammu and 
Kashmir]. 

2. Validity of Anand marriages.—All marriages which may be or may 
have been duly solemnized according to the Sikh marriage ceremony called 
Anand shall be, and shall be deemed to have been with effect from the date 
of the solemnization of each respectively, gocd and valid in law. 


3. Exemption of certain marriages from Act. -Nothing in this Act 
shall apply to— : < 
(a) any marriage between persons not professing the Sikh religion, or 
(b) any marriage which has been judicially declared to be null and 
- void. . 
A. Saving of marriages solemnized according to other ceremonies.— 
Nothing in this Act shall affect the validity of any marriage duly solemnized 
according to any other marriage ceremony customary among the Sikhs. 


5. Non-validation of marriages within prohibited degrees.— Nothing in 
this Act shall be deemed to validate any marriage between persons who are 
‘related to each other in any degree of consanguinity or affinity which would, 
according t the .customary law of the Sikhs, render a marriage between 
them illegal. 


ya 
. 


Upawh 


1, Subs. Ree 1959, Section 3 and Schedule J, for Certain words 3 
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APPENDIX XVII 
THE ARYA MARRIAGE VALIDATION ACT, 1937 
(Act No. 19 of 1937) 5 


[14th April, 1937) 
CONTENTS 
Sections ki wee 
1. Short title and extent. 
2. Marriage between Arya Samajists not to be invalid, 


An Act to recognise and remove doubts as to the validity of inter- 
marriages current among Arya Samaijists 


Whereas it is expedient to recognise and place beyond doubt the validity 
of inter-marriages of a class of Hindus known as Arya Samajists ; 


It is hereby enacted as follows [— 

1.- Short title and extent.—(1) This Act may be called the Arya 
Marriage Validation Act, 1937. 

1{(2) It extends to the whole of India except “Ithe territories which, 
immediately before the 1st November, 1956, were comprised in Part B States] 
and applies also to citizens of India wherever they may bel. 


2. Marriage between Arya Samajists not to be invalld.—Notwith- 


marriage contracted whether before or after the commencement of this Act 
ns being at the time of the marriag: Arya Samajists shall be 


i i shall be deemed over to have been invalid by reason only of the 
niet sme belonged to different castes or different sub- 


that either or both of the parties at any time before the 


1. Subs, by the A. O. 1950, for the former sub-section (2). 


ete nana Nai ea we oe dams 1956 foe “Patt” B 


States”. 


sion of Hindu Law, usage for custom to the contrary no” 


sack 


APPENDIX XVIII 
THE DISSOLUTION OF MUSLIM MARRIAGES ACT, 1939 


(Act No. 8 of 1939) 
[17th March, 1939] 
CONTENTS 


Sections 


1. Short tit!e and extent. 

2. Grounds for decree for dissolution of marriage. 

3. Notice to be served on heirs of the husband, when the husband’s 
whereabouts are known. 

4. Effect of conversion to another faith. 

5. Rights to dower not to be affected. 

6. [Repealed]. 


An Act to consolidate and clarify the provisions of Muslim law 
relating to suits for dissolution of marriage by women 
married under Muslim law and to remove doubt» as 
to the effect of the renunciation of Islam ay a 
married Muslim woman on her marriage tie 


Where asit is expedient to consolidate and clarify the provisions of 
Muslim law relating to suits for dissolution of marriage by women married 
under:Muslim law and to remove doubts as to the effect of the renunciation 
- of Islam by a married Muslim woman on her marriage tie ; 


It is hereby enacted as follows : ` 


_._ i. Short title and extent.—( 1) This Act may be called the Dissolution 
of Muslim Marriages Act, 1939. 


(2) It eee the whole of India *[except the State of Jammu and 
mir]. 


l STATE AMENDMENT 
` PONDICHERRY.—In Section 1, after sub-section (2), add $ 


“Provided that nothing contained in this Act shall apply to Renoncants 
of the Union territory of Pondicherry’—Act 26 of 1968, Section 
3 (1) and Schedule. : 


2. Grounds for decree for dissolution of marriage.—A woman married - 
under Muslim law shall be entitled to obtain a decree for the dissolution of 
her marriage on any one or more of the following grounds, namely : 


4 


_ 1, Subs. by Act 48 of 1959, Secti 3 i 
TT (arat, Kalen) ancaman tah olai OSA ES ar certain words 


a8 
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(i) that the whereabout 
period Ot four aby of the husband have not been known for a 


(ii) that the husband has neglected or iled t i 
mainienance for a period of two ee! ae 3 movan ata 


(iii) that the husband has been sentenc impri 
period of seven years or upwards ee a edie O 


(iv) that the husband has failed to perform, withou 
. e . . t 
his martial obligations for a period of three yers Bape ee 
(v) that the husband was impotent at the ti i j 
ka st ye p ime of the marriage and 
(vi) that the husband has been insane for a period of two years or is 
suffering from leprosy ora virulent venereal disease ; 


(vii) that she, having been given in marriage by her father or oth 
guardian before. she attained the age of fifteen years, repudiated 
the marriage before attaining the age of eighteen years : 


Provided tha: the marriage has not been consumated ; 
(viii) that the husband treats her with cruelty, that kis to say,— | 


(a) habitually assaults her or makes her life miserable by cruelty of 
conduct even if such conduct does-not amount to physical ill- 


treatment, Or 
(b) associates with women of evil reput 
or 
(c) attempts t 
(d) disposes of her property or prevents her 
over it, Or 
(e) obstructs her in the observa. 
practice, Or 


e or leads an infamous life, 


o torce her to lead an immoral life, or 
exercising: her legal rights 


nce of her religious profession Or 


(f) if he has more wives than one, does not treat her equitably in 
accordance with the injunctions of the Qoran ; 
nd which is recognised as valid for the dissolu- 


ix) on any other grow: | D 
Sa tion of marriages under Muslim law: . 


Provided that— 
(a) no decree shall be pas-ed on ground (iii) until the sentence has 


become final ; s : 
n ground (i) shall not take effect for a period of 

(b) a decree Peson the date of such decree, and if the husband 
appears either in person or through an authorised agent within that 
Fod and satisfies the Court that heis prepared to perform his 

oh jugal duties, the Court shall set aside the said decree ; and 


sing a decree on ground (v) 
4 © RE T husband, make an or 
Court withia i penis 
rdert s ceased tO nt, 
ordentha iba PA jibah periods AARS 
the said ground. 
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3. Notice to be served on heirs of the husband, when the husband’s 
whereabouts are not known.—In a suit to which clause (i) of Section 2 
applies — : 

(a) the names and addresses of the persons who would have been the 


heirs of the husband under Muslim law if he had died on the date 
of the filing of the plaint shall be stated in the plaint, 


(b) notice of the suit shall be served on such persons, and 
(c) such persons shall have the right to be heard in the suit : 
Provided that paternal uncle and brother of the husband, if any, shall be 
cited as party even if he or they are not heirs. 


4. Effect of conversion to another faith.—The renunciation of Islam by 
a married Muslim woman or her conversion to a faith other than Islam shall 
not by itself operate to dissolve her marriage ; ; 


Provided that after such renunciation, or Conversion, the woman shall be 
entitled to obtain a decree for the dissolution of her marriage on any of the 
grounds mentioned in Section 2 : 


Provided further that: the provisions of this section Shall not apply toa 
woman converted to Islam from some other faith who re-embraces her 
former faith. 


5. Rights to dower not to be affected.—Nothing contained in this Act 
shall affect any right which a married woman may have under Muslim law to 
her dower or any part thereof on the dissolution of her marriage, 


6. Repeal of Section 5 of Act 26 of 1937.—Rep. b the Repeali d 
Amending Act, 1942 (25 of 1942), Section 2 and Sch. LO” 7 pealing an 
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APPENDIX KIK 
THE MUSLIM PERSONAL LAW (SHARIA P ON 
sa Gi T) APPLICATION 


(Act No. 26 of 1937) 


[7th October, 1937] 
CONTENTS 
Sections 


1. Short title and extent. 

2. Application of Personal Law to Muslims. 
3. Power to make a declaration. 

4. Rule-making power. 

5. [Repealed]. 

6.” Repeals. 


An Act to make provision for the application of the Muslim 
Personal Law (Shariat) to Muslims ** * * 


Whereas it is expedient to make provision for the application of the 
Muslim Personal Law (Shariat) to Muslims *[* * *]; It is hereby enacted as 
follows $ 


1, Short title and extent.—(1) This Act may be called the Muslim 
Personal Law (Shariat) Application Act, 1937. 


(2) It extends to the whole of India “except the State of Jammu and 
Kashmir] * * * * 


STATE AMENDMENT 


PONDICHERRY.—In Section 1 after sub-section (2) insert the following 
proviso, namely : F ; > 
‘ded that nothing contained in this Act shall apply to the Renon- 
poe the Union Territory of Pondicherry” —Ast XXXVI of 
1968, Section 3 and Sch. : 

i f Personal Law to Muslims.—Notwithstanding any 
auton oe etoile contrary, in all questions (save questions Bye to 
agricultural land) regarding Ta succession, speciet propane ut aft ae 
i i erty inherited or o! i unde or gift or 
aun Pe of Peni Law, marriage; dissolution of marriage, includ: 
pe ees ena SS ae 


——— 


i i +a’? omitted by the A.O. 1950. 
1. The words “in the Provinces of India omi 1.0. 3 
2 FA by Act 48 of 1959, Section 3 and Sch. I, for certain words 


e.£ 1-2-1960). era 
3 ease ‘excluding the North-West Frontier Province” omitted 


by the A. O. 1948. 
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ing talaq, ila, zibar, lian, khula and mubarat, maintenance, dower, guardian- 
ship, gifts trusts and trust properties and wakfs (other than charities and 
charitable institutions and charitable and religious endowments) the rule of 
decision in cases where the parties are Muslims shall be the Muslim Persona} 
Law (Shariat). 


STATE AMENDMENTS ; 
ANDHRA PRADESH.~ Same as that of Tamil Nadu, 


KERALA.—Same as that of Tamil Nadu except that in Kerala, between 
the words “‘trust properties and wakfs” and “the rule of decision in cases”, and 
the words, brackets etc. “(other than charities and charitable institutions and 
charitable and religious endowments)”.—Ker Act 42 of 1963, Section 3 
(12-11-1963). 


TAMIL NADU.—For Section 2 substitute the following section, 
namely ; 


“2. Application of Personal Law to Muslims.-- Notwithstanding any 
custom or usage to the contrary, in all questions regarding intestate 
Succession, special property of females, including personal property 
inherited or obtained under contract or gift or any other pro- 
vision of personal law, marriage, dissolution of marriage, including 
Talag, Ila, Zihar, Lian, Khula and Mubarat, maintenance, dower, 
guardianship, gifts, trusts, and trust pr: perties and wakfs the rule 
of decision in cases where the Parties are Muslims shall be the 
Muslim Personal Law (Shariat)? —T. N. Act XVIII of 1949, 


Section 2 (12-7-1949) : T, N. Act XXIII of 1960, Section 3 
(1-2-1961). 


3. Power to make a declaration,—(1) Any person who satisfies the 
prescribed authority— 


(a) that he is a Muslim, and 


(b) that he is competent to contract Within the meaning of Section 11 
of the Indian Contract Act, 1872 (9 of 1872), and 


(c) that he is a resident of tthe territories to which this Act extends], 


may by declaration in the Prescribed form and filed before the prescribed 
authority declare that he desires to obtain the benefit of *[the provisions of this 
section], and thereafter the provisions of Section 2 shall apply to the declarant 
and all his minor children and their descendants as if in addition to the 


(2) Where the prescribed authority refuses to accept a declaration under 
sub-section (1), the person desiring to make the same may appeal to such 
officer as the State Government may, by general or special order, appoint in 
this behalf, and suck officer may, if he is satisfied that the appellant is en- 


titled to make the declaration, order the Prescribed authority to accept the 
same. 


4, Rule-making power.—(1) The State Government may make rules 
to carry into effect the purposes of this Act. 


1. Subs, by the Adaptation of Laws (No. 3) Order, 1956, for “a Part A 
State or a Part C State”. 


2, Subs, by Act 16 of 1943, Suction 2 for jis ts, 
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_ (2) In particular and Without prejudice to the generality of the fore- 
going povaa such rules may provide for all or any of the following matters, 
namely— 


(a) for prescribing the authority before whom and the form in which 
declarations under this Act shall be made ; 


(b) for prescribing the fees to be paid for the filing of declarations 
and for the attendance at private residences of any person in the 
discharge of his duties under this Act; and for prescribing the 
times at which such fees shall be payable and the manner in which 
they shall be levied. 


(3) Rules made under the provisions of this section shall be published 
in the Official Gazette and shall thereupon have effect as if enacted in this 
Act. $ 


5. Dissolution of marriage by Court in certain circumstances.—Rep. 
by the Dissolution of Muslim Marriages Act, 1939 (8 of 1939), Section 6]. 


6. Repeals.—'[The undermentioned provisions) of the Acts and Regu- 
lations mentioned below shall be repealed inso far as they are inconsistent 
with the provisions of this Act, namely— 


~ (1) Section 26 of the Bombay Regulation IV of 1827 ; 


(2) Section 16 of the Madras Civil Courts Act, 1873 (3 of 1873) ; 


2% * * * x 


(4) Section 3 of the Oudh Laws Act, 1876 (18 of 1876) ; 
(5) Section 5 of the Punjab Laws Act, 1872 (5 of 1872) ; 
(6) Section 5 of the Central Provinces Laws Act, 1875 (20 of 1875) ; 


and 
(7) Section 4 of the Ajmere Laws Regulation, 1877 (Reg. 3 of 1877). 


1, Subs. by Section 3, ibid, for “Provisions « 37 of the Bengal, Agra 
ds, figures and brackets “(G) ea by Section 3, ibid. 
NG ve n Civil Courts Act, 1887” omitted by =e 
and Assam the operation of Section 37 
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see Application of the Act 
history of legislation, 7 
interpretation of statutes, marginal notes, 9 
nature of marriage according to Hindu law under the, 7 
note on preamble, 8 
object of the, duty to give effect to, 8 
statements of objects and reasons, 8 
Adultery 
meaning of, 60 
Affidavits, 226 
Age of parties to be married, 23 
Agreement, 247 


Akanya 
meaning of, 81 


Alternate relief in divorce proceeding 
Section 13-4, 150 
“Any proceeding under this Act” 
(if ) includes proceedings in appeal, 223 
Appeal 
decree: and, 61 
forum of, 255 
order passed under Section 24, if appealable, 226 
step for prosecution of, 228 
Appeals from decrees and orders: 


Section 28, 254 aA 
decree for dissolution of marriage, appeal by wife, remarriage ot 
husband, effect, 25 R 
dismissal of divorce petition under Section 13 (1) @) appeal by husband 
under Section 28, validity, 25 


Act 


. limitation, 257 
petition for divorce, 
«proceedings under the Act”, 258 
scope of Section 28, 254 


. Applicability 
(of ) Section 10,48 wadi Math Collection. Digitized by eGangotri 
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Applicability—(concid.) 
(of ) Section 24, 209 
(of) Section 27, 252 
(of ) Section 28, 260 
Application of the Act 
Section 2, 11 < 
brought up as a member, etc., 12 
Hindu, if need not belong to Hindu religion, 13 
Application of Act V of 1908 
Section 21, 170 
Application for maintenance 
forum, jurisdiction of the Court, 244, 245 
Army Act 
Section 90 (1) of the, 220 
“As far as may be” 
meaning of, 170 
“At the time of passing and decree or at any time subsequent thereto” 
meaning of, 234 
Banaras School, 2 
Beneficial provisions 
petition under Section 24 by wife for herself and child, but no petition 
under Section 26, maintenance to the child, effect, 251 
Bengal, Agra and Civil Courts Act 
Section 21 of the, 226 
Bestiality 
Tape, sodomy or, 144 
Bigamy 
punishment of, 160 
Bombay Court Fees Act, 1959, 150 
Bombay Hindu Divorce Act, 1947 
Sections 3 (1) (d), 4 of the, 101, 263 
The Bombay Prevention of Hindu Bigamous Marriage Act, 1946 
Sections 4, 5, 8 of the, 263 
Bombay Reorganisation Act, 1960 
Section 88 of the, 154 
Bronght up as a member, etc., 12 
Burden and Standard of proof 
(in) cruelty cases, 122 


desertion, 132 | 
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evidence and, divorce, 148 
evidence and, for judicial separation, 63 
evidence and, voidable marriages, 87 
Burden of proof and evidence, 41 
Camera 


proceedings to bein, and may not be printed or published, 174 
Cases of exceptional depravity, 154 : : 
Cases of exceptional hardships, 153 
The Caste Disabilities Removal Act, 1850, 4 
Cause for desertion, 126 
Ceased to be a Hindu by conversion, 133 
Ceremonies 


marriage not solemnized with proper, if punishable, 160 
Ceremonies for a Hindu Marriage 

factum valet, 27 

General, 26 

validity of marriage by converts to Budhism, 28 
Child Marriage Restraint (Amendment) Act, 1978 

Section 6 of the, 9, 24, 26 


Children 
cruelty by refusal to have, 112 
custody of the, 247 3 
legitimacy of the, of void and voidable marriages, 158 


Civil Procedure Code, 1908 
Section 9 of the, 22, 71, 162 
Section 12 (2) of the, 71 
. Section 15 of the, 212 
Section 23 (3) of the, 173 
Section 24 of the, 173 
Section 25 of the, 230 
Section 96 of the, 61, 66, 72; 171, 257 
Section 96 (3) of the, 147 
Section 100 of the, 102 
Section 115 of the, 255, 244 
Section 141 of the, 171, 223 
Section 151 of the, 105, 171, 223, 224 


Order 1, Rule 10 of the, 103 
Order 6, Rule 17 of the, 67, ERRATA Digitized by eGangotri 
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Civil Procedure Code, 1908— (coneld.) 
Order 9, Rule 8 of the, 70 
Order 9, Rule 9 of the, 70 
Order 9, Rule 13 of the, 62 
Order 11 of the, 171 
Order 21, Rule 23 of the, 142, 260 
Order 23, Rule 3 of the, 170 
Order 41, Rules 5, 6, 214 
` Order 43, Rule 1 of the, 226 
Cohabitation, 87 


no resumption of,, after judicial Separation or decree of restitution of 
conjugal rights, 138 


Commentaries and Digests, 2 
Commencement and extent, 10 ` 
Commencement of desertion, 125 
Conditions for a Hindu Marriage 
` Clause (i) : No spouse must be living—Monogamy, 20 
Clause (ii)—Unsoundness of mind, 23 
Clause (iii) -Age of parties to be married, 23 
Constitution of India—Article 25, 19 
degree of prohibited relationship : Clause (iv), 24 
forms of Hindu Marriage, 19 
Inter-Caste Marriages, 20 
nature of Hindu Marriage, 19 
punishment for contravention of certain other, 162 
Sapinda relationship — Clause (v), 25 
Section 5, Clause (i) and Sestion 108 of Evidence Act, 22 
Section 5, Clause (i) and Section 125, Cr. P. C., 1973, 21 


Sections 5, 17, r/w Sec, 494, I. P, C. and Evidence Act, Sections 32 (8) 
and Section 50, proviso, 22 


Condonation - 
absence of connivance of, 187 


Condonation and revival of condoned offence, 190 
Condonation of Cruelty, 122 
Condonation of desertion 
effect of, 132 
Condoned offence 
_ Condonation and revival of, 190 
Conduct of parties, 40, 240 
Connivance of Condonation 


absence of the, 187 ! 
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Consent 
desertion, if must be without, or against tle wish of the petitioner, 127 
divorce by mutual, 151 
proof, duty of the court, 192 
Consent decree - 7 
divorce, restitution of conjugal rights, 47 
Consent by force or fraud, 82 
Constitation é 
Article 15 (1) of the, 70, 73 
Constitution of India 
Article 25 of the, 19 
Article 25 (2) (b), 48, 101 
Article 44 of the, 6 
Article 366, Clause 25 of the, 11 
Constructive desertion, 65, 128 
Contempt of Courts Act, 1971 
Section 12 of the, 225 


Contents of petition, 169 
Contents and verification of petitions 
Section 20, 168 
contents of petition, 169 
verified statements as evidence, 169 
(Indian) Contract Act, 1872 é 
Section 23 of the, 4, 24 
Contravention of conditions 3 
marriage null and void, no “wife” and no “maintenance”, 73 
Contravention 


punishment for, of certain other conditions for a Hindu marriage, 162 


Conversion 
ceased to be a Hindu by, 133 
Converts to Buddhism : 
validity of marriage by, 28 5 
Court 
exercising jurisdiction u 
forum, jurisdiction and duty of the, 
no discretion of, 175 
powers andcdution ah ME ka Collection. Digitized by eGangotri* 
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Court - (concld.) 
(to) which petition may be presented, 163 


Court fees, 150 
Court to which petition presented 


Section 19, 163 
jurisdiction, 164 
residence, 166 
temporary residence, 168 
Criminal Procedure Code, 1898 
Section 100 of the, 41 
Section 488 of the, 41, 43, 53, 68, 91, 200 
Criminal Procedure Code, 1973 © 
Section 18 of the, 163 
Section 125 of the, 21, 63, 91, 223 
Section 125 (a) of the, 96 
Cruelty 
~ see legal cruelty 
concept of, 55 
condonation of, 122 
incapacity to work or Provide money or home, when, 120 
meaning of, 105, 107 
mental and physical, 107 
_ (by) refusal to have children, 112 
(of) wife, perspective and illustrative cases, 120 
Cruelty and desertion, 51 
Cruelty by deception, 120 ` 
Cruelty by words, 113 
Cruelty cases 
burden and standard of proof in, 122 . 
Cruelty ducing separation, 112 ` 
Cruelty to husband, 53 
Custody of children 
Section 26, 247 ‘ 


beneficial Provision, petition under Section 24 by wife for herself and 
child, but no petition under Section 26, maintenance to the child, 
effect, 251 

maintenance, 250 

principles underlying orders to be made, 249 

Scope of Section 26, 248 

Custom $ 
meaning of, 13 
what is, 3 ; 3 é 
z « CC-0. Jangamwadi Math Collection. Digitized by eGangotri 


ina. Danos 


ee 507 


Deception 


cruelty by, 120 
Decree 

effect of the, 46 

form of, and mode of execution, 44 

(for) maintenance, non-cohabitation after, 145 
Decrees and Orders 

appeals from, 254 

enforcement of, 259 


Decree and appeal, 61 
Decree and snsequent separation, 46 
Decree for dissolution of marriage 
appeal by wife, remarriage of husband, effect, 259 


Decree for divorce 
jurisdiction of Court, petition for, for permanent alimony, 246 


Decree for restitution of conjugal rights 
(in) favour of wife, jurisdiction of the Court to grant permanent 
alimony, 246 ; ; 
(when) husband not entitled to the relief under Section 13 (1-A), 47 
no resumption of cohabitation after judicial separation or, 138 


Decree ia proceediogs 
Section 23, 175 


clause (4) of Section 23, 208 
clause (b) of Section 23 (1), abseace of connivance of condonation, 187 


clause (e) of Section 23 (1), other legal grounds in bar of relief; 203 


condonation and revival of condoned offence, 190 


divorce by mutual consent, consent not been obtained by fraud or undue 


influence, 193 i “ 
“except in cases where relief on the ground specified io sub-clauses (a); 


(b) or (c) of clause (ii) of Section 5”, 183 
“ground for granting relief exists”, 181 
«cjf the court is satisfied”, 180 
justification tor the delay, 201 
pre-marital pregnancy, 20 
proof, consent, duty of Court, 192 : iS sce a a 
tas tion 13 are su o the provisions of 
Cee 25 Gayo au Has. Section 23 (1) (a) to be treated 
vonexistent for the purpose of Section 13, 193 peed 
age e 0 4 
cili t of Courts 204 E 
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Decree in proceedings —(concld.) 
spouse taking advantage of his or her own wrong or disability, 183 
unnecessary or.improper delay, 195 
“whether defended or not, 179 
“wrong”, meaning of, 202 

Defivitions 
Section 3, 13 
District Court, 15 
Hindu Law—Custom, 15 

Prescribed, 16 
prohibited relationship, 17 
sapinda relationship, 17 
Degrees of prohibited relationship, 24 
meaning of, 14 
. Delay, 236 

~ justification for the, 201 

unnecessary or improper, 195 


Desertion 
see constructive desertion 


cause for, 126 i 
commencement of the, 125 
cruelty and, 51 
defence to action on ground of, 131: 
effect of condonation of, 132 
intention to desert or abandon, 125 
meaning and ingredients of, 123 
(if ) must be for a continuous period of not less than two yeurs, 130 
: (if) must be without consent or against the wish of the Petitioner, 127 
. termination of, 13] 
wilful neglect and, 129 
Dharma, 1 
Dismissal of divorce petition 


under Section 13 (1) (i), appeal b husb. E 3 
dity, 258 (1) (i), app y husband under Section 28, vali 


Disposal of petitions 
(under) the Act, special provision relating to trial and, 173 
Disposal of property ; 
Section 27,-251 
no direction in respect of exclusive Property, use of inherent power, 252 
Scope and application of Section 27, 252 
. stridhana Property and joint Property of the spouses 
| 253 
Dissolution of Hindu marriages, 94 j : 
Distinctive features 


(of ) Hindu lawa bangamwadi Math Collection. Digitized by eGangotri 
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District Court 


meaning of, 13 
Divorce 


Section 13, 89 

actual or threatened physical violence, 108 
burden and standard of proof in cruelty, 122 
(if) ceased to be a Hindu by conversion, 133 


clause (i) of sub-section (1-A) : No. resum i itati 
e (i) c SiD ption of cohabitat 
judicial separation or decree of restitution of conjugal paar 


clause (i) of Section 13 (2), husband remarrying, 143 
clause (vii) : “ ; ; i 
wS a Rae heard of as being alive for a period of seven 
communication of venereal disease, 109 
condonation of cruelty, 122 
consent decree, restitution of conjugal rights, 47 
court fees, 150 
cruelty by deception, 120 
cruelty by refusal to have children, 112 
cruelty by words, 113 
cruelty during separation, 112 
cruelty, general, 105 
desertion, burden and standard of proof, 132 
desertion, cause for desertion, 126 ` 
desertion, commencement of desertion, 125 
desertion, constructive, 128 
desertion, defence to action on ground of, 131 
desertion, effect of condonation of, 132 
desertion, intention to desert or abandon, 125 Kn 
desertion, meaning and ingredients, 123 


A 


riod of not less than two. 


desertion, must be fora continuous pe 
years, 1 | a 
desertion, must be without consent or against the wish of the peti- 
tioner, 
desertion, termination of; 131 Pee = 


desertion, wilful neglect and, 129 

drunkenness and use of drugs, 109 
evidence and burden of proof, 148 
excessive sexual intercourse, 108 aoe 
false charge of immorality against the wife, 110. NAGA eg 
forcing association with improper persons, 109 ee T 
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Divorce—(concld.) 
ill-treatment of children, 110 
incapacity to work or provide money or home, when cruelty, 120 
incurably of unsound mind, 134. 
leprocy, 135 
neglect, 109 
non-cohabitation after decree for mainte nance, 145 i 
no petition for, to be presented within one year of the ‘marriage, 152 
nullity of marriage and, 69 i 
petition for, appeal, valuation, jurisdiction of the Court, 259 
practice, procedure, jurisdiction and duty of Court, 145 
proof of sexual intercourse, 96 
rape, sodomy or bestiality, 144 
recent case-law, 113 
refusal of intercourse, 108 
refusal to speak, 109 
renunciation of the world by entering any religious order, 136 
repudiation of marriage by wife married before attaining 15 years, 145 
scope and object of Section 13, 100 
Special Marriage Act and dissolution of Hindu marriages, 94 
veneral disease, 136 
verbal abuse and insult, 108 
voluntary sexual intercourse, 95 
wife’s association, suspicion, 110 
wife’s cruelty, perspective and illustrative cases, 120 
Indian Divorce Act, 1869 
Section 57 of the; 72, 150, 157 
Divorce and other proceeding 
relief for respondent in, 208 ; 
Divorce bý mutual consent 7 
Section 13-B, 151 i 
consent not been obtained by fraud, or undue influence, 193 
Divorce petition j 


. dismissal of under Section 13 (1) (i), appeal by husband under Sec- 
tion 28, validity, 258 


Divorce petition 
unconditional withdrawal of, by husband, disposal of wife’s application 
for interim maintenance, legality, 2 
Divorce proceedings 
alternate relief in, 150 
res judicata in the, 147 
Divorced persons when may marry again 


ection 15, 15 af : 
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Divorced persons when may marry again—(concld.) 
general, 156 
remarriage, 156 
Divorced wife 


decree for a ; 
effect, PENANG, alimony and maintenance, death of husband, 


Documentary evidence 
Section 21-C, 174 
Domicile, 10 
Dravida or Madras School, 2 
Duty of the Court 
proof, consent, 192 
reconciliation, 204 
Effect of decree, 46 — 
Enforcement of decrees and orders 
Section 28-A, 259 
scope and applicability of Section 28, 260 
unconditional withdrawal .of divorce petition by husband, disposal ol 
wife’s application for interim maintenance, legality, 260 
Epileptic wife 
who is, 81 


Evidence 
see documentary evidence 
burden of proof and, 41 
verified statements as, 169 
(Indian) Evidence Act, 1872, 4 
Section 32 of the, 25 
Sections 32 (5) and Section 50, Proviso; 22 
Section 108 of the, 22 
Section 122 of the, 64 
Evidence and burden of proof 
divorce, 148 
(for) judicial separation, 63 
voidable marriages, 87 


«Except in cases where relief on the 
(b) or (c) of clause (ii), 183 


Exceptional depravity 
-0. J ; À Etan à 
cases of, 154 angamwadi Math Collection. Digitized by eGangotri 


=s 


ie 


ground specified in Section 5, € lauses (a), 


512 MARRIAGE AND DIVORCE 
Exceptional hardships 


“case of, 153 
Execution 


form of decree and mode of, 44 
Factum valet, 27 
Force or fraud 

consent by, 82 
Forfeiture of maintenance 

variation or, 243 
Form of decree 

(and) mode of execution, 44 
Forms of Hindu marriage, 19 
Forum of appeal, 255 
Fraud 

consent by force or, 82 
Fraud or undue influence 

divorce by mutual consent, consent not been obtained by, 193 
Full blood 

meaning of, 13 
Government of India Act, 1935 

Section 99 of the, 263 
Ground for granting relief exists”, 181 
Guardian and Wards Act 

Sections 7 and 11 of the, 148 
Guardianship in marriage, 26 
Half blood 

meaning of, 13 


“Has not been heard of as being alive for a period of seven years or 
more”, 137 


A 
“Having regard to the re-pondent’s own income and other property of 
the occupant”, 238 


Hindu 
ceased to be a, by conversion, 133 
need not belong to Hindu religion, 13 
Hindu Adoptions and Maintenance Act No, 78 of 1956, 5 
Section 2 of the, 12 : 
Section 18 of the, 91 
Section 20 Of the, 2 | Sngamwadi Math Collection. Digitized by eGangotri 
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Hindu Disabilities Removal Act, 1928, 4 
Hindu Gains of Learning Act, 1930, 4 
Hindu law 

(why) applied, 2 

commentaries and digests, 2 

custom, 3 

difference between the schools, 3 

distinctive features, 1 

judicial decisions, 4 

legislation, 4 

migration and schools of law. within India, 5 


migration out of India, 5 
nature and origin, 1 


need of !egislation, 5 
persons governed by, 5 
preamble, 6 
schools of law, 2 
sources of, 2 
sub-division of Mitakshara School, 2 
Hindu Law of Inheritance (Amendment) Act, 1929, 4 
Hindu marriage : 
ceremonies for a, 26 
conditions for, 18 
dissolution of the, 94 ` 
forms of the, 19 
. nature of the, 19 
punishment for contravention of certain other conditions for a, 16- 
registration of the, 29 
Hindu Marriage Act, 1955, 5 
Hindu Marriage (Amendment) Act, 1956, 5 
Hiadu Marriage Disabilities Removal Act, 1946, 263 
Hindu Marriages Validity Act, 1949, 20, 261, 263 
Hindu Minority and Guardianship Act, 1956, 5 


Section 3 of the, 12 
Section 10 of the, 148 


Hindu religion 
Hindu need not belong to; 13 


Hindu Succession Act, 1956 


Section 8-9ta Mat Collection. Di ue its ; T 
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Hindu Widows’ Remarriage Act, 1856, 4 
Hindu Women’s Rights to Property Act, 1937, 4 
History of legislation, 7 
Husband 
(if) can apply for interim maintenance, 217 
Husband remarrying, 143 
“Idiot” 
who is, 80 
“If the Court is satisfied”, 180 
Impotency, 76 
(of ) either spouse, 36 


Incurably of unsound mind, 134 
Independent income 


meaning of, 218 
Inherent power 


no direction in respect of exclusive Property, use of, 253 
Insanity or epilepsy of either Spouse, 37 
Ins(alments 
payment in one lump or, 237 
Intention to desert or abandon, 125 
Inter-caste mariages, 20 
Interpretation of statutes `; 
marginal note, 9 
Joint property 


stridhana property and, of the spouse, 253 
Judicial decisions, 4 


Judicial separation 
Section 10, 48 
adultery, 60 
constructive desertion, 65 : : à 
contract opposed to public policy, 50 


court-forum, jurisdiction and duty of, 66 
cruelty, 55 


cruelty and desertion, 51 
decrec and appeal, 61 
evidence and burden of Prcof, 63 
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Judicial Separation —(concid.) 
meaning of, 48 
no apaa cohabitation after, or decree of restitution of conjuga' 
pleadings and Procedure, 67 : 
scope and applicability, 48 ` 
Section: 10 and other enactments, 62 
Jurisdiction 


sourt exercising, under this Act, 233 
Jurisdictioa and procedure, 163 
Jurisdiction of Court, 164 
application for maintenance, forum, 245 
petition for decree for divorce for permanent alimony, 246 
Justification for the delay, 201 
L gal cruelty 
actual or threatened physical violence, 108 
communication of veneral diseases, 109 
drunkenness and use of drugs, 109 5 
Legal crnelty- 


excessive sexual intercourse, 108 
false charge of immorality against the wife, 110 
forcing association with improper persons, 109 
ill-treatment of children, 110 $ 
neglect, 109 
refusal of intercourse, 108 
refusal to speak, 109 
verbal abuse and insults, 108 
wife’s association, suspicion, 110 

Legislation, 4 
history of the, 7 

Legitimacy of children of void and voidable marriages 
Section 16, 158 


; ituti 68 of 1968, 158 
case-law prior to substitution by Act ct nt 
Scope after substitution of Section 16 by Act No. 68 of 1976, 159 


Leprosy, 135 | i 
Limitation, 257 : : eS oe 
Limitation Act, 1963, 71 ne aint 
Limitation and condition ae 


Liv; Voidable marriages, Saad Math Collection. Digitized by eGangotri - : 
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Lump sum payment 
under Section 125, Cr.P.C., if petition can also be filed under Section 24 
of the H. M. Act, 223 
Lunacy and idiocy, 80 
Madras Aliyasanthasa Act, 262 
Madras Hindu (Bigamy Prevention aud Divorce) Act, 1949 
Section 5 (1) (b) of the, 70,101,263 
Maintenance 
application for, 244 
(if) fan be granted to the child howsoever labelled the petition may be, 


date of awarding interim, 222 
fixing, factors to be considered, 219 
(if) husband can apply for intrim, 217 
non-cohab'tation after decree for, 145 
quantum of, 220 
unconditional withdrawal of divorce petition by husband, disposal of 
wife’s application for interim, legality, 260 
- variation or forfeiture of, 243 


Maintenance padente lite 

(and) litigation expenses—from what date to be granted, 244 
Maintenance pendente lite and expenses of proceedings 

Section 24, 209 

affidavits, 226 

(whether) a husband can apply for interim maintenance, 217 

appeal, 226 

applicability, scope and object of the section, 209 

date of awarding in'erim maintenance, 222 

fixing maintenance, factor to be considered, 218 

(if) Ten be granted to the child howsoever labelled the petition may be, 

lumpsum payment under Section 125, Cr. P.C., whether petition can 

also be filed under Section 24 of the Act, 223 

powers and duties of the Court, 2?3 

“proceedings under the Act”, 226 

quantum of maintenance, 220 

Sections 23 and 24, comparison, 217 

stay of the proceedings, 222 

step for prosecution of appeal, 228 
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Marriage(s) 
see Hindu marriage 
see Inter-caste marriages 
see void marriages 
conditions for a Hindu, 18 
divorced persons, when may marry again, 156 
guardianship in, 26 
legitimacy of children of void and voidable, 158 
nature of, according to Hindu Law under the Act, 1 
no petition for divorce to be presented within one year of, 152 
not solemnized with proper ceremonies, if punishable, 160 
nullity of, and divorce, 69 
pregnancy of wife at the time of, 84 
ary for contravention of certain other conditions for a Hindu, 
repudiation of, by, wife married before attaining 15 years, 145 
_ validity of the, by converts to Budhism, 28 
Marriage Laws (Amendment) Act, 1976, 9, 24, 71, 92 4 
Section 39 of the, 255 
Section 39 (1) of the, 169 
Marriage null and void 
no wife, no maintenance, 73 


Marriage void ipso jure, 70 
Matrimonial Causes Act, 1973, 94 
Matrimonial home, 33 
Meaning 
(of) adultery: 60 
(of) Akanyas 81 2 
(of) “any proceeding under this Act’, 223 
(of) “as far as may be”, 110 
(of) “at the time of passing an 
to”, 234 
(of) cruelty, 105, 107 
(of) custom, 13 
(of) degrees of 
(of) desertion, 12 
(of) district, court, 1 
(of) full-blood, 13 ee 
blood, 13 acre 1 A AKA 
= a not been heard of as being alive fora period. 5 pa a A 
mo go: {3 Pamwadi Math Collection. Digitized by eGangotri 
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Meaning —(concld.) 
(of) “idiot”, $0 
(of) “independent income”, 218 
(of) judicial separation, 48 
(of) “passing any decree”, 231 
(of) prescribed, 14 
(of) proceeding under the Act, 226 
(of) “residence” and “reside,” 166, 167, 168 
(of) Sapinda relationship, 14 
(of) usage, 13 / 
(of) uterine blood, 13 
(of) wilful, 129 
(of) “wrong”, 202 

Migration and Schools of Law 
within India, 5. : 

Migration ont of India, 5 

Mithila School, 2 $ 

Monogamy, 20 s 

Mutual consent 


divorce by, 151 
Nair Act, 17, 119 
Native Converts’ Marriage Dissolution Act, 1866, 4, 15) 
Nature and origin 

(of) Hindu Law, 1 
Need of legislation, 5 
No discretion of Court, 175 
Non-cohabitation 


. (after) decree for maintenance, 145 
No petition for Divorce, etc. 


cases of exceptional depravity, 154 

cases of exceptional hardship, 153 

object and scope of Section 14, 152 
Premature presentation of the petition, 155 
proviso to sub-section (1) of Section 14, 153 


No petition for divorce to be presented within one year of marriage 
Section 14, 152 


N 


No resumption of cohabitation after judicial separation or decree of resti- 
tution of conjugal rights, 138 ; 


No spouse living, 20 


; : . 
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No wife no maintenance, 73 
Nullity of marriage and divorce, 69 
Object 
(of) the Act, duty to give effect to, 8 
(of) Section 13 of the Act, 100 
(of) Section 14 of the Act, 152 
(of) Section 23, 177 
(of) Section 24, 209 
"On application made to it by either the husband or the wife”, 235 
Orders 
appeals from decrees and, 254 
enforcement of decrees and, 259 
Other legal grounds in bar of relief, 203 
Overriding effect of Act 
Section 4, 17 
Parsi Marriage and Divorce Act, 1936, 150 
Parties 
conduct of the, 240 
“Passing any decree” 
meaning of, 231 | 


Payment 7 = 
(in) one lump or instalment, 237 
Indian Penal Code, 1860, 6 
Sections 323 and 506 of the, 4, 121 
Section 494 of the, 22, 28, 29, 160 
Sections 494 and 495 of the, 74, 161 


Permanent alimony | Eo 
decree for restitution of conjugal rights in 
the Court to grant, 


jurisdiction of the Court, 
Permanent alimony and maintenance 


favour of wife, jurisdiction o 


petition for decree for divorce for, 246 


agreement, 247 


Section 25, 228 a : 
application for maintenance, 244 
application fider seotion aga for bah 
“at the time of passing 40) decree’) ¢ 


jurisdiction of Court, 24: 
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Permanent alimony and maintenance —(concld.) 


“at the time of passing any decree or at any time subsequent thereto”, 


234 
conduct of the parties, 240 
court exercising jurisdiction under this Act, 233 


decree for restitution of conjugal rights in favour of wife, jurisdiction 


of the Court to grant permanent alimony, 246 


divorced wife, decree for permanent alimony and maintenance, death of 


husband, effect, 245 


“having regard to the respondent’s own income and other property of 


the occupant”, 238 


jurisdiction of Court, petition for decree for divorce for permanent 


alimony, 246 


maintenance pendente lite and litigation expenses, from what date to be 


granted, 244 
‘fon application made to it by either the husband or the wife”, 235 
order can be made in favour of unsuccessful spouse, 236 


payment in one lump or instalments, 237 
scope, 229 


Section 25 vis-a-vis the Hindu Adoptions and Maintenance Act, 232 
variation or forfeiture of maintenance, 243 
Persons governed by Hindu Law, 5 
Petition 
contents of the, 169 
contents and verifications of, 168 
court to which, may be presented, 163 


Petition for divorce 


appeal, valuation, jurisdiction of the Court, 23. 
Pleadings and procedure 

judicial separation, 67 
‘Powers and duties of the Court, 223 : 
Power to transfer petitious in certain cases 

Section 21A, 172 
‘Practice, procedure and jurisdiction of Court 

divorce, 145 
Pregnancy of wife at the time of marriage, 84 
Prescribed 

meaning of, 14 
Pre-marital pregnancy, 207 
Premature ce E Rigkved by sangoni 


Principles 
underlying orders under Section 26 to be made, 249 
Printed or published 
Proceedings to be in camera and may not be, 174 
Proceedings 
decree in, 175 
relief for respondent in divorce and other, 208 
Stay of the, 222 
Proceedings to be in camera and may not be printed or published 
Section 22, 174 
no discretion to Court, 175 
publicity is the hall-mark of justice, 174 
‘Proceeding under the Act” 226, 228 
Procedure 
jurisdiction and, 163 
Prohibited relationship 
degrees of, 24 k - 
Proof ' 
see burden of proof 
burden and standard of, desertion, 132 
burden and standard of, in cruelty cases, 122 
consent, duty of the Court, 192 
(of) sexual intercourse, 96 
Property 
disposal of the, 251 
no direction in respect of exclusive, use of inherent power, 253 
Prosecution of appeal 
steps for, 228 
Provident Fands Act, 1925 
Section 3 of the, 238 
Provincial Small Cause Courts Act, 1887 
Section 27 of the, 66 
Item 37, Schedule II of the, 16 
Poblicity 


f) the hall mark of justice, 174 
Bas cena contrayent‘on of certain other conditions torig a Hinda marci: 


age 
Section 18, 162 

Punishment of bigamy 
Section 17, 160 


general, 160 o 
marriage, not Qolemaizedeavith PEORES EA non] pone pln 0 
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Quantum of maintenance, 220 
` Rape, sodomy or bestiality, 144 
Reasonable excuse for withdrawal from society, 34 
Reconciliation 
duty of the Court, 204 
- Registration of Hindu marriage 
Section 8, 29 
Relief 
‘other legal grounds in bar of, 203 
(for) respondent in divorce and other proceedings, 208 
Relief for respondent in divorce and other proceedings 
Section 23-A, 208 
general, 208 


suit for restitution of conjugal rights, counter-claim for decree of divorce, 
rejection of counter-claim, 208 


Relief in divorce proceedings 
alternate, 150 
Religious order 
renunciation of the world by entering any, 136 
Remarriage, 157 
Repeals 
Section 30, 263 
_ Repudiation of marriage 
(by) wife married before attaining 15 years, 145 
“Residence” and ““reside” ` 
meaning of, 166, 167, 168 
Res judicata in divorce proceedings, 147 
Restitution of conjugal rights 
burden of proof and evidence, 41 
conduct of parties, 40 
decree and subsequent separation, 46 


decree for, in favour of wife, jurisdiction of the court to grant perma- 
nent alimony, 246 


effect of decree, 46 

form of the decree and mode of execution, 44 
impolency of either spouse, 36 

insanity or epilepsy of either spouse, 37 
matrimonial Home, 33 : 

no resumption of cohabitation after judicial separation or decree of, 138 
Teasonable excuse for withdrawal from society, 34 | 
retrospective operation of the Act, 31 


suit oe Counter-claim for decree of divorce, 1 
. c | 


ARO ejection of counter- 
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Restitution of conjugal rights—(concld.) 


unreasonable exc i ; 5 , 
spouse, 37 uses for withdrawing from the society of the other 


withdrawing from the society of the other, 31 
Restitution of conjugal rights by husband 
alimony claimed by wife, wi snti 5H 
Retrospective operation of the eats Meee OY 
Renuunciation of the world by entering any religious order, 136 
Sapinda relationship c i ; 
meaning of, 14, 25 
Saurashtra Hindu Divorce Act, 1952, 263 
Saurashtra Prevention of Bigamous Marriage Act, 19.0, 263 
Savings > 
Section 29, 260 
Schools : 
difference between, 3 
Schools of law, 2 
Scope b 
(of) Section 10, 48 f 
(of) Section 11 of the Act, 70 
(of) Section 12 of the Act, 76 
(of) Section 13 of the Act, 100 
(of) Section 14 of the Act, 152 
(of) Section 23, 177 
(of) Section 24, 209 
(of) Section 25, 229 
(of) Section 26, 248 
(of) Section 27, 252 
(of) Section 28, 254, 260 
Separation 
cruelty during, 112 
Sexual intercourse 
proof of, 95, 96 
Short title aud extent 
Section 1, 9 
commencement and extent, 10 
domicile, 10 
general, 9 
Smritis, 1 
Sodomy or bestiality; 144 
Sources of Hindu Law, 2 
Special Marriage Act 6 
and dissolution, of Hindu marriages: 9% by eGangotri 


‘N x AAN 
r ; == as 


523 


524 MARRIAGE AND DIVORCE 


Special Marriage Act, 1954 
Section 15 of the, 29 
Section 30 of the, 49 

Special Marriage (Amendment) Act, 1954, 4 

Special provision— relating to trial and disposal of petitiors under the Act 
Section 21-B, 175 : 

Specific Relief Act 
Section 42 of the, 22, 71 
Section 54 of the, 22, 72, 162 

Spouse 

order can be made in favour of unsuccessful, 236 

: stridhana property and joint property of the, “53 3 

Spouse taking advantage of his or her own wrong or disability, 183 

Sruti, 2 

Statement of objects and reasons, 8 

Stay of the proceedings, 222 

Steps for prosecution of appeal, 228 

Stridhana property 
(and) joint property of the spouse, 253 

Sub-Divisions of Mitakshara Schools, 2 

yadian Succession Act, 1925, 4 

Suit for restitution of conjugal rights 

counter-claim for decree of divorce, rejection of cout ter-claim, 208 

Sutras, 2 $ 

Temporary residence, 168 

Termination of desertion, 131 

Transfer petitions ~ 
power to, in certain cases, 172 

Transfer of Property Act, 1882, 4 

Travancore Nair Act 
Section 5 of the, 94 

Trial 

Beene: euiion relating to, and disposal of petitions under‘ the 

U. P. Government Servants Conduct Rules 
Rule 27 of the, 22 


Unnecessary or improper delay, 195 : 
Unreasonable excuses for withdrawing from the society of the other sponse, 37 
Unsouadness of mind, 23 
“Unsound mind 

incurably of, 134 


‘Upanishads, 2 
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Usage 
meaning of, 13 
Uterine blood 
meaning of, 13 
Validity of marriage 
(by) converts to Buddhism, 28 
Variation or forfeiture of maintenance, 243 
Vedas, 1 
Veneral diseases, 136 
Verifications of petitions 
contents and, 168 | 
Verified statements as evidence, 169 
Void marriages 
Section 11, 69 ; 
contravention of conditions Marriage null and vold -No “mie” and 
general, 69 
marriage void ipso jure, 70 
scope of Section 11, 70° 
Void and voidable marriages 
legitimacy of children of, 158 
Voidable marriages 
Section 12, 74 
cohabitation, 87 . 
consent by force or fraud, 82 i 
evidence and burden of proof, 87 A 
impotency, 76 5 
legitimacy of children of void and, 158 
limitation and condition, 85 
lunacy and idiocy, 80 
pregnancy of respondent at the tims of marriage, $4 
scope of Section 12, 76 
Voluntary sexual intercourse, 95 
«Whether defended or not”, 179 
Wilfal 
meaning of, 129 
Wilfal neglect and desertion, 129 
Withdrawal from the Society 


reasonable excuse for, 34 ; : ES 
unreasonable excuses for, of the other spouse, 37 - kên 


`- withdrawing from the Society of the other, 3) < 
ithdrawal of divorce petition | r E e 
eara aaoi, by husband, disposal of wife's application for intern 
maintên anae, les Ya AB onecton. Digitized by eGangotri a 
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Words and phrases 
adultery, 60 
Akanya, 81 
“any proceeding under this Act”, 223 
“as far as may be”, 170 


“at the time of passing any decree ‘or “at any time subsequent . 
thereto”, 234 


cruelty, 105-107 

custom, 13 

degrees of prohibited relationship, 14 
- desertion, 123 

district Court, 13 

full-blood, 13 

half-blood, 13 


“has not been heard of as being alive for a period of seven years or 
_ more”, 137 


‘tidiot”’, 80 

“independent income”, 218 
judicial separation, 48 
“passing any decree”, 231 
prescribed, 14 

proceeding under the Act, 226 


“residence”, and ““reside”, 167 
sapinda relationship, 14 


usage, 13 
uterine blood, 13 


wilful, 129 

“wrong”, 202 
Wrong 

meaning of, 202 
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INDEX . 27 
THE SPECIAL MARR 
Adulterer ; ie AGE ACT, 1954 
joinder of, as co-respondent, 283 
Adaltery 


proof of, 283 
Alimony pendente lite, 287 
Alternate relief 
. (in) divorce proceedings, 283 
Appeals 
(from) decrees and orders, 289 
(from) orders under Section 16, 277 
Bizgamy 
punishment of, 291 
Certificate of marriage, 226 
Children 
custody, maintenance and education of, 288 
legitimacy of, of void and voidable marriages, 280 
Conditions 
relating to solemnization of special marriages, 273 
Contents and verification of petitions, 285 
Correction of errors, 292 
Custody, maintenance and education 
(of) children, 288 


Declaration by parties and witnesses, 276 


` Decrees 


duty of court in passing, 2 = 
Decrees and orders . 
appeals from, 289 
enforcement of, 289 
Degrees of prohibited relationship 
meaning of, 271 
District 
meaning of, 272 
District court 
meaning of, 272 


. Divorce, 281, 282 


nullity of marriage and, 279 


relief for respondent in, 286 
Divorce by mutual consent, 284 


remarriage of, 284 
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Divorce proceedings 
alternate relief in, 283 
Documentary evidence, 290 


Duty of court 


(in) passing decrees, 285 
' Enforcement of decrees and orders, 289 
Errors 
correction of, 292 
High court 


power of the, to make rules regulating procedure, 291 
Inquiries 

powers of marriage officers in respect of, 275 
Inspection 

Marriage Certificate Book to be open to, 252 
Joinder of adulterer 

(as) co-respondent, 283 
Judicial separation 

restitution of conjugal rights and, 278, 279 
Jurisdiction and procedure, 284 


Legitimacy of children 
(of) void and voidable marriages, 280 
see special marriages 
see void marriages 
See voidable marriages 
Marriage 
certificate of, 276 r 
consequences of under the Act; 278 
effect of the, on member of undivided family, 278 
effect of registration of, under Chapter III, 277 
new notice when, not solemnized within three months, 276 
notice of intended, 274 
objection to, 274 
registration of celebrated in other forms, 276 
restrictions on petitions for divorce during first three years after, 284 
Marriage and divorce 
ı nullity of, 279 “ 
Marriage Certificate Book"! Math Collection. Digitized by eGangotri 
“to be open to inspection, 292 


INDEX 3 
Marriage Notice Book 
(and) publication, 274 
Marriage officers, 272 


penalty for wrongful action of, 292 
- powers of the, in respect- of enquiries, 275 

procedure on receipt of objection by abroad, 275 
Marriage records 

transmission of copies of entries in, 292 
Meaning 

(of) degrees of prohibited relationship, 271 

(of) district, 272 | 

(of) district court, 272 

(of) State Government, 272 
Mutual consent 

divorce by, 284 


Notice 
(of) intended marriages, 274 


new, when marriage not solemnized within three months, 276 
Nallity of marriage and divorce, 279 Sane 
Objection . : = Gi 

procedure on receipt of, 215 
Objection to marriage, 274 


Orders 
appeals from, uader Section 16, 277 


Penalty Bee 
(on) married persons marrying again under the Act, 291 


(for) signing false declaration or certificate, 292 


Penalty = 5 
(for) wrongful action of marriage officer, 292 l 

Permanent alimony à Bos a 
and maintenance, 287 ; 


sala matan 216 


, 


Place and form of 


Proceedings 
to be in camera and may not Èa puli 


Procedure 
2 receipt of objections 275 
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Procedure—(concld.) 
(on) receipt of objection by marriage offcer abroad, 275 
(for) registration, 277 

Punishment of bigamy, 291 


Registration 
procedure for, 277 


Registration of marriages 


celebrated in other forms, 276 
effect of, under Chapter III, 277 
Remarriage of divorced persons, 284 
Restitution of conjugal rights 
(and) judicial separation, 278, 279 
Rights and liabilities 
not affected by the Act, 278 
Solemnization 
Place and form of, 276 
Solemnization of special marriages, 273 
conditions relating to, 273 
Special marriages 
Conditions relating to solemnization of, 273 
solemnization of, 273 
Spouse living, 274 
State Government 
meaning of, 272 
Succession to property 
(of) parties married under the Act, 278 
Transfer 
Power to, petitions in certain cases, 290 
Void marriages, 279 
Voidable matriages, 280 
Witnesses 
declaration by parties and, 276 
Words and Phrases 
degrees of prohibited relation yal 1 
district, 272 
district"court, 272 
State Government, 272 
Wrongfal action 
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